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Debate regarding the relative balance of power among and rightful authority of the three branches of government is endemic to the Constitution. But in the modern era it has been particularly persistent and vigorous in the realm of foreign affairs and war. Likewise, and despite episodic shifts in institutional dominance, the reshaping of power in foreign affairs and war has been more dramatic and more fundamental than in any other area of constitutional authority. 

This shift in power, which distinctly advantages the executive, can be attributed to no single cause and no single source. Each of the three branches has made important, indeed historic, contributions. Congress’s contribution to this state of affairs centers on the establishment of the contemporary national security state – a congeries of institutions that includes the National Security Council, the Departments of State and Defense, a large standing army, nearly a dozen intelligence organizations and, now, the Department of Homeland Security.
 Although some view the shift as alien to the intent of the framers and to an “original” interpretation of the Constitution, the Supreme Court also has made an important contribution by shifting from a traditional interpretation of foreign policy power in the Constitution, one that viewed the executive as constrained, to a prerogative interpretation, which permits substantially more leeway to the executive in its reading of that same document.
 And, almost needless to say, modern presidents have aggressively expanded and utilized the resources of the office to articulate a powerful, even “imperial” presidency.

This chapter focuses upon the character and consequences of this shift in power and assesses its implications for democratic governance and the vitality of Congress as a representative institution. What was the original distribution of powers where foreign affairs and war are concerned? How has that distribution been altered during more than two centuries of American history? Does the contemporary Congress possess the institutional and political capacity to exercise properly its constitutional powers? And what reforms might be desirable or possible to improve Congress’s ability to discharge its duties?  
In brief, this chapter advances the following argument. First, the constitutional arrangements adopted by the Founders gave more power to the executive where issues of diplomacy were concerned – those being naturally the province of executives – and, correspondingly, more power to the legislature where defense and commerce were concerned – those being naturally dangerous to trust solely to the executive. Second, with some ebb and flow, this balance of authority remained intact into the twentieth century. At that point, however, the establishment of a large standing army and the various elements of the national security presidency provided the foundation for a much more powerful executive in both foreign affairs and war. Third, although Congress attempted to reassert its authority during the post-Vietnam era by bolstering its legislative tools, those attempts generally fell short of restoring the status quo ante. This shortfall results from Congress’s inability to marshal either the institutional or political will necessary to redress the balance of power. Thus, the chapter concludes by laying out a case for why reform efforts are unlikely to change these circumstances in the near future. 
War and Foreign Affairs in the Constitution

Although foreign relations occupied the Constitutional Convention remarkably little, the Founders did face one very basic question: In a world largely populated by undemocratic states, how could popular principles be embraced in the making of U.S. policy with respect to war and foreign affairs? The answer to that question follows in two parts. First, the Founders adopted an approach to policy that I call consolidated deterrence. This approach combined fiscal and commercial prudence with modest military capacity to discourage interference by our principal rivals. In addition, it was based upon an adherence to a protectionist or mercantilist trade policy popularly called the American system. Second, the Founders’ adopted a constitutional division of labor regarding “security against foreign danger” and “intercourse with foreign nations” where the former would be dominated by the legislative branch and the latter would be dominated by the executive.
 These two matters are treated in turn below.    

Consolidated Deterrence in a Mercantilist Age  
The Founders’ overall approach to external affairs had two components: consolidated deterrence and the American system.
 As stated by John Jay (Federalist, No. 4), consolidated deterrence combined “trade prudently regulated,” a “militia properly organized,” and “finances discreetly managed.” 

If [foreign powers] see that our national Government is efficient and well administered—our trade prudently regulated—our militia properly organized and disciplined—our resources and finances discreetly managed—our credit re-established—our people free, contented, and united, they will be much more disposed to cultivate our friendship, than provoke our resentment.

Consolidated deterrence was a means of combining national strengths in order to deter foreign aggression, diminish national weaknesses, and induce cooperation and trade. Nascent, provincial, and indebted, the new republic had neither the capacity nor the inclination for empire building. Insulated by a spacious western frontier and a wide ocean to the east, the Founders hoped the United States could mature in relative isolation from the rest of the world. A strong, unified, national government and an attendant strength in commerce, largely through self-sufficiency, were the two most important requirements for safety from America’s British, French, and Spanish rivals. For the ardent nationalist Alexander Hamilton, a well organized professional army and a competent navy would provide additional security if they were authorized.
   

As Hamilton saw it, a principal virtue of the new union was the strength to be drawn from free and unfettered trade within and among the component states. Indeed, Hamilton sounds very much the free trader in describing the salutary features of a “common market.” 

An unrestrained intercourse between the States themselves will advance the trade of each by an interchange of their respective productions, not only for the supply of reciprocal wants at home, but for exportation to foreign markets.
  

Although a free trader at home, Hamilton, who became the first Secretary of the Treasury, was a mercantilist when it came to foreign commerce.
 Mercantilism sought to harness “economic life in the interests of political and national strength and independence,” including military strength.
 It envisioned a central role for the national government in shaping commercial policy vis-à-vis other nations. The maintenance of a positive balance of trade was of particular importance, along with self sufficiency in those items essential to national defense. Alexander Hamilton is regarded as the “pioneer advocate” of protectionism, particularly for infant industries, and Congress would become the principal architect of a policy that Friedrich List would call the American system.
 
External Power and the Constitution

Congress’s powers with respect to foreign affairs and war are contained in Article I, Section 8 of the Constitution. Congress’s authority to declare war, establish an army and a navy, control immigration, regulate foreign commerce, and even such relative obscurities as granting letters of marque and reprisal appear in Clauses 1-17. Section 8 then concludes, of course, with the sweeping “necessary and proper” clause (Clause 18). By contrast, the president’s authority over foreign and national security policy appears as a brief grant in Article II, Section 2. The president’s duties and responsibilities appear in Section 3. The chief executive is granted two, consequential diplomatic powers that signal the unique position of that office: to make treaties and to appoint ambassadors (each with the advice and consent of the Senate). The president also is vested generally with the “executive power.” Section 3 adds the diplomatic responsibility of “receiving ambassadors and other public ministers” and the admonition to “take care that the laws be faithfully executed.”
 The president’s only explicit national security authority consists of the following:

The President shall be Commander and Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States...(Art. II, Sec. 2, Clause 1)

Contemporary proponents of an energetic and independent executive role in war and foreign affairs rarely make a sharp distinction between foreign policy and military policy – between diplomacy and defense, that is. But the Founders did make such a distinction. Although it is sometimes suggested that the Founders faced a simpler world and therefore saw no point in making such distinctions, a fair reading of their thoughts on the matter suggests otherwise. Diplomacy and defense are both addressed, and addressed quite distinctly, in the Constitution and in the Federalist Papers. The Founders familiarity with the character of diplomacy and war as practiced under 18th Century international law is evidenced by numerous references to a variety of technical matters regarding the “intercourse among nations.” Moreover, the fact that these discussions appeared in the Papers further suggests that they had every expectation their audience would have little trouble following along.

In Federalist No. 23, Alexander Hamilton asserts that the new union would provide for four essential functions: 1) the common defense; 2) preservation of the public peace from internal or external attacks; 3) the regulation of commerce both internal and external; and 4) the superintendence of political and commercial intercourse.
 Simplifying a bit, Hamilton later tells us (in No. 41) that the powers regarding external matters conferred upon the government by the new Constitution can be divided into two classes – security, on the one hand, and foreign political and commercial intercourse, on the other hand.
  
Thus, with Hamilton leading the way, the Founders instituted different foundations for the practice of foreign policy and for making defense and commercial policy. In foreign policy, which involved treaty making and diplomacy generally, executive authority and capacity would predominate. In defense and commercial policy, which necessarily involved taxation and legislation, Congress would predominate. In the former case Congress, and primarily the Senate, would function as advisor and critic. In the latter case, the president would perform the executive function, taking care that the laws be faithfully executed. This division of labor was based upon a fairly straightforward rationale. First, a strong aversion to executive (i.e., monarchical) control of the military meant that Congress should predominate on questions of security. To the extent that policy regarding foreign commerce rested upon the power of taxation, a similar rationale obtained there. And, second, direct dealings with other nations, particularly the negotiation of treaties, required the “perfect secrecy and immediate dispatch” that only a seasoned diplomatic corps and a unified executive could supply. To be sure negotiations regarding affairs of trade and navigation should be “cautiously formed and steadily pursued” – executive attributes. But the concurrence of the Senate in these affairs would provide an essential protection.
 And in any case, the House would dominate actual policy making by taking the lead with respect to any implementing legislation. 

To emphasize, Congress’s foreign and national security powers are granted explicitly. The Constitution also grants Congress broad authority to make all laws necessary and proper to carry out these functions. In contrast, the president’s constitutional authority is restricted to a few specific diplomatic functions and the broad responsibility of commander-in-chief during times of war.  But even that power was no different from what was invested in most of the states’ governors. And there is no evidence that the several chief executives were expected to go marching off to war. Thus, the commander-in-chief’s role, as it was well understood at the time, was that of the chief political authority. 

As noted above, the distinction between diplomacy and defense is not often emphasized. And yet Hamilton and Jay both discuss the president's peculiar diplomatic advantages in some detail while writing little about the military power. The Federalist Papers scarcely mention the president's role as commander in chief.
 To be sure, Hamilton dearly hoped for the establishment of a professional military along the Prussian model. But that had nothing to do with presidential authority. So while modern commentators are fond of quoting Jay's call for “secrecy and dispatch” as signal advantages in chief executives and defects in legislatures, they fail to note that Jay’s reference is to treaty making and not at all to war making (No. 64). If we take this distinction, or division, between diplomacy and defense seriously, therefore, a strong case can be made for Congress as the primary locus for the war power and the presidency as the primary locus for intercourse with foreign countries. 

Although the Founders’ intent in this seems clear enough, there has been substantial evolution in military policy and the institutional apparatus supporting it since the adoption of the Constitution. This change has proceeded with Congress establishing the national security state and the courts carving out a wide ambit of authority for the chief executive.  
The Emergence of the National Security State

As noted at the outset, this chapter argues that the balance of constitutional power in foreign affairs and war has been substantially altered over the course of the nation’s history. That alteration is not a result of constitutional amendment. Rather, it is the result of accumulated legislative change, executive activity, and, to a lesser extent, Court decisions. This section outlines these changes and examines their consequences. 

From the adoption of the Constitution until the middle of the 19th century, Congress, the Court, and most presidents adhered to a Madisonian, that is to say limited, view of constitutional authority in foreign and military affairs. In brief, Congress legislated in a generally clear fashion, executives rarely stretched their authority in an aggressive fashion, and, when they did, the Court held that legislative authority was preeminent. From the Civil War until after World War II, legal and political doubts about the president's freedom to use American troops declined steadily as the traditional view was replaced by what Gordon Silverstein calls the “prerogative view” of foreign policy.
 After the Civil War, the courts adopted an increasingly Hamiltonian, or executive-centered, point of view. This trend culminated in Justice George Sutherland's opinion in United States v. Curtiss-Wright Export (1936). Sutherland’s opinion for the court is infamous and expansive in articulating a plenary and exclusive power for presidents in international relations – one that Sutherland located in the very sovereignty of the nation and not in the Constitution itself.
 

In order to engage troops abroad, before World War II at least, presidents required some means of raising the requisite number and then providing their equipment and transportation. Put simply, presidents needed Congress’s approval. If not legally, therefore, presidential prerogative was at least practically constrained by the lack of a large standing army and the absence of substantial numbers of U.S. troops stationed abroad.
 Thus, when President Theodore Roosevelt sent the Great White Fleet around the world in 1907 his authority to do so was still something an open question. But when Congress balked at the expense, Roosevelt simply asserted that he had enough money to get the fleet to the Pacific Ocean. Congress could pay for its return or it would stay in the Philippines. Roosevelt’s move was something of a stunt, and public opinion was very much on his side, but it was a precursor to the sort of independence that would soon be common for chief executives. 

Circumstances in the post-World War II era were quite considerably different. Having already supplied the troops, agreed to the bases, produced the equipment, and consented to the alliance structures necessary to pursue military policies abroad, Congress had put itself into a reactive role. That is to say, a strong presumption came to exist that presidents might employ U.S. military forces as they see fit. Meanwhile, Congress now carried the burden of proof to demonstrate why executives should not be engaged in foreign military activities. Historically speaking, this reversed the roles of these two institutions. Two twentieth-century developments define this state of affairs: the post-World War II standing army and the establishment of an institutionalized national security presidency. The statutory basis for each is a product of congressional deliberation – a fairly reasoned response to circumstances emanating from the Cold War. In combination, however, they had the unintended consequence of a substantial shift in authority for foreign affairs and war from Congress to the president. They are treated in turn. 
The Standing Army

For more than 150 years the practice of maintaining a small-to-moderate-sized standing army, adhering to a policy of neutrality, and creating only modest-sized civilian institutions for the military's support was common except during times of war. The peace-time establishment of a substantial standing army with institutional and intelligence support in the context of multilateral treaty commitments after World War II therefore marked a significant shift in U.S. posture and policy. In the decade prior to the War, active-duty military forces of the United States averaged about 275,000 personnel per year.
 From 1946 to 1950 the average was 1.8 million personnel, an increase of 6.6 times the pre-war level. Prior to World War II, the largest previous increase in the standing military from a pre-war to a post-war period had occurred after the Spanish American War, from about 43,000 personnel to about 132,000 personnel, or 3 times the prewar size. By any reckoning, therefore, this was an unprecedented complement of land, air, and naval forces for the United States. And it was fully and enthusiastically authorized by Congress. 

Why maintain a large standing army? The onset of the Cold War gives a short hand answer. Not only did the U.S. need troops in Germany and Japan for some period after the War’s end, but new alliance structures, the inability of allies to provide for their own defense, and a series of brushfire conflicts linked to decolonization necessitated a U.S. military structure capable of being used in a variety of ways, part of a policy known as “flexible response.” U.S. hegemony simply meant that if there was a problem America likely would be viewed as part of the solution. But the presence of this same standing army, a large portion of which was forward deployed near potential flashpoints, also had the practical effect of greatly reducing Congress’s influence in decisions about how and when to commit U.S. troops abroad. Combat operations in both Korea and Vietnam proceeded without a formal declaration of war and, initially in both cases, without congressional consultation or authorization. True to the Founder’s expectations, Congress has virtually never led America into war. But it played a positive role by providing presidents with the resources necessary to fight wars.  Since World War II, however, congressional participation in military policy is no longer primarily ex ante. Rather it tends to be ex post, as Congress ratifies executive decisions or stands silent in acquiescence.  Short of an all-out conventional war requiring more resources than exist in the standing army or a conflict known to be likely well in advance, Iraq for example, Congress is now severely constrained when it comes to war powers decisions.  

Even the earliest presidents, Adams and Jefferson for example, proved that military action without consultation or authorization was possible. But modern communications and transportation permit the movement and insertion of military force in ways that could not have been dreamed of in an earlier age. So in addition to the sheer size of the military, which has actually declined through the last decade, mobility adds a new dimension. None of these would be of consequence, however, if the expansionist orientation of modern chief executives had not combined with the political reticence of legislators to intervene when troop commitments are imminent or when Congress is faced with a fait accompli.   
The Institutionalized National Security Presidency

By itself, the large, peace-time standing army likely was insufficient to establish the national security presidency. But to it Congress also added a bureaucratic apparatus of enormous consequence. This apparatus ultimately included a congeries of (frequently competing) intelligence operations – CIA, DIA, NSA, and FBI among others – along with the Department of Defense, the Joint Chiefs of Staff, the National Security Council, and most recently the Department of Homeland Security.  Thus the post World War II period also witnessed the establishment of a complex, well staffed, and entrenched policy planning and intelligence bureaucracy. While this process of institutionalization is certainly not confined to national security it is perhaps most obvious in that realm. And while the National Security Act of 1947 – which, by itself, provided the DoD, NSC, JCS, and CIA – is the cornerstone event in this process, it was preceded and followed by additional legislative action, which also redounded to the executive’s advantage.
 And layered onto this, were U.S. agreements to the North Atlantic, Southeast Asian, and Central Treaty Organizations that committed America to a series of multilateral military alliances for the first time in the nation’s history. 

As with many legislative acts of the twentieth century the creation of a large standing army and its accompanying civilian establishment worked to the disadvantage of Congress by delegating statutory authority to the executive branch. The Budget and Accounting Act of 1921, the Executive Reorganization Act of 1939, and the Employment Act of 1946 are the other prominent examples of this trend. The shift took place over at least half a century; it was not a consequence of constitutional amendment, let alone some bloodless coup d’etat. Rather, as James Sundquist has argued cogently, it was assembled gradually from statutes, executive orders, and written and unwritten understandings between the branches.
 

Modern publics have come to expect presidents to act decisively on virtually all policy matters, but the demands are even more apparent during crises. The commander-in-chief must protect American interests, property, and citizens wherever they might be. Contemporary polling data exhibit broad support for President George W. Bush’s aggressive and determined posture regarding the war on terrorism and the conflict in Iraq. Meanwhile the bureaucratic apparatus provided him with the tools to act in a fairly unilateral fashion – a move that the Administration implied it would make with or without congressional support. The result is an institutionalized national-security presidency. 
Tools of the Trade in Foreign Affairs and War

By the close of the 1960s Congress had established and the executive had readily embraced the national security state. This shift in power and influence, described in the forgoing sections, was highly consequential and it was in no way ephemeral. But it did not leave Congress wholly without influence in matters of war and foreign affairs. By the early 1970s a majority of legislators concluded that the delegation of power to the executive had gone too far. As a consequence, the House and Senate set about reclaiming congressional authority from the president. In this section, Congress’s attempt to restore a balance of power is examined. It does so by examining, in turn, the various legislative tools that Congress has to make or to influence foreign affairs and war. The argument is that Congress’s attempt to reclaim power fell far short of its goals because it lacked sufficient political will, or bipartisan will, to do so. 

The most direct route for Congress to reassert influence over decisions on war and foreign affairs was simply to legislate – with or without the president’s consent. And up to a point, that’s precisely what the Democratic Congress did in the waning years of the Nixon Administration and into the Ford Administration. To do so, however, Congress needed to marshal veto proof majorities, a circumstance requiring the cooperation of the minority Republicans. On many matters, Republicans were remarkably willing to oblige. But the differences between the two parties were sufficiently great that legislative bargains had to be struck. And the resulting bills were never quite so strong or quite as coherent as the statutes that had delegated power to the executive in the first place. Thus, Congress also attempted to exploit its authority over trade and tariff authority, on treaties and nominations, and through investigations as added means for reigning in the executive branch. For a variety of reasons these too met with limited success. Each is treated in turn below, with a concluding section on the special case of war powers. 
Authorizations and Appropriations

Congress’s authority to “make all laws that are necessary and proper” and its companion authority to draw funds from the Treasury pursuant to “appropriations made by law” are the bulwarks of its national authority. Put simply, absent statutory authority and the funds to execute that authority nothing should happen. In addition, Article I, Section 8 carries the special restriction that “no appropriation of money to [the Army] shall be for a longer term than two years.” (Clause 12) But Congress has long since taken that basic safeguard a step further by appropriating virtually all government monies annually. Thus, the legislature’s powers to authorize programs and to appropriate funding are absolute – so long as Congress and its component committees choose to use those powers. 

From the early 19th century until nearly the end of the Vietnam War, Congress and its committees did not always exploit these powers. Rather, it tended to give open-ended authorizations to the military departments – authorizations that sketched out general missions and persisted from year to year. Moreover, for most of this period, those same military departments were run on the so-called bureau system, which bestowed substantial authority on bureau chiefs answerable neither to the military’s chain of command nor to Congress as a whole – though they were frequently cozy with the relevant committee chairs. During wartime an expanded defense establishment operated with enhanced authority. But after each conflict demobilization returned the military to its previously diminished state. In the immediate post World War II era, little had changed with respect to open-ended grants.
 But these grants of authority and the presence of a large standing army greatly reduced the role of the House and Senate Armed Services Committees in national security policy making. 

By the early 1960s, therefore, the committees faced a dual threat to their power. The Pentagon was authorized to operate with very permissive programmatic authority, a circumstance that reduced the Armed Services committees to the status of defense cheerleaders. Meanwhile the three defense-oriented Appropriations subcommittees’ – Procurement, Personnel, and Military Construction – continued the practice of annual appropriations, a process that frequently also included programmatic guidance. This practice further reduced the influence of the authorizing committees. In response, the Armed Services Committees seized upon a similar procedural device by annually reauthorizing various military programs, this to enhance the committees’ capacity to participate in defense policy making. The trend toward annual reauthorization began in 1959 with the so-called Russell Amendment, which was named after the venerable chair of the Senate Armed Services Committee, Democrat Richard Russell of Georgia. The Russell Amendment required annual statutory authorization for the procurement of aircraft, missiles, and naval vessels. Those authorizations also set limits on how much could be spent to do so. From 1962 through 1982 the annual authorization requirement was expanded eleven more times. By one estimate, only two percent of defense appropriations required annual authorization in 1961, virtually all accounted for by military construction. By 1982 the figure stood, effectively, at 100 percent. Each year, therefore, the Armed Services Committees produce a “must pass” piece of legislation, the annual defense authorization bill.


By contrast, during the immediate post-World War II period the annual foreign aid authorization bill produced by the House Foreign Affairs and Senate Foreign Relations Committees provided these two panels with a consistent opportunity to influence policy. But as Armed Services’ role expanded through the late 1960s and into the 1970s the two foreign policy committees suffered a comparable decline. Ideological and partisan differences regarding foreign aid ultimately ended in stalemate as the committees were unable to report a foreign aid bill that could garner majority support in the chamber. Foreign aid programs did not disappear, but the committees’ influence was ceded to the Foreign Operations subcommittees of the Appropriations committees. Weakly led and without an annual authorization bill, Foreign Relations and Foreign Affairs became a shadow of their former selves. As Senator Christopher J. Dodd (D-CT) put it: “By frittering away its authorizing function, the Foreign Relations Committee became a largely irrelevant debating society.”


In an attempt to arrest this decline the foreign policy committees simply emulated the Armed Services committees by expanding their use of the State Department authorization bill.
 Starting in 1972, the two committees required periodic reauthorization of, among other things, the State Department, the United States Information Agency, and the Arms Control and Disarmament Agency. Previously, State and its constituent foreign policy components operated under open-ended authorizations of the traditional sort. Pursuant to the new requirement, Congress then passed the necessary reauthorizing legislation for the various foreign relations activities. Two years later, Congress extended the requirement by instructing the president to submit three major pieces of legislation each year – a foreign aid proposal, a military aid proposal, and a foreign relations proposal. 

Although a State Department authorization has passed nearly every year since then, the bill’s impact has been limited. More importantly, Congress has failed to pass a foreign aid bill in almost every year during the same period. That bill, of course, would authorize most of the spending controlled by the foreign policy committees. And this potential but unrealized influence means the authorizing committees have ceded their leverage, and a perfect opportunity to perform oversight. The vacuum is filled, if it is filled at all, only by the Appropriations subcommittees.
 On balance, therefore, attempts by the (now renamed) International Relations and Foreign Relations committees to assert their authority have fallen far short of what some activist members had hoped for. Partly this is due to the long recognized fact that the foreign policy committees simply do not have any pork to distribute – no juicy procurement contracts, no large construction programs. Absent that, the panels are good platforms for position taking by policy mavens or members attempting to burnish their foreign policy credentials but otherwise unattractive to a broad cross section of the membership. But it also is the case that both committees have suffered from a lack of strong leadership or an engaged membership more generally. 

During the immediate post-war period Foreign Relations committee chair and ranking minority member Senator Arthur G. Vandenberg (R.-Mich.) was an invigorating force for bipartisanship and inter-branch cooperation. For their part the Democrats provided at best a checkered group of leaders until Sen. J. William Fulbright (D.-Ark.) similarly marshaled the committee to play an important role in debates about U.S. policy in Southeast Asia. But recent decades are more like the norm as Foreign Relations’ effectiveness has been limited under leaders such as Senators Jesse A. Helms (R.-N.C.) and Claiborne D. Pell (D.-R.I.)
 Helms, it is said, viewed Foreign Relations as a brake on policy change, more likely to utilize its negative power – blocking nominations or funding for various activities – than its positive power. 

Meanwhile, leadership of the House committee was lackluster for most of the post-War years. Neither Thomas E. Morgan (D, Pa.) nor Clement J. Zablocki (D, Wisc.), two long serving chairs, provided particularly aggressive guidance during the long period of Democratic control. During the post-Vietnam era, to be sure, both Dante Fascell (D., Fla.) and Lee Hamilton (D, Ind.) may be regarded exceptions to that pattern but exceptions nonetheless. On the minority side, committee Republicans were either quietly cooperative with the committee majority or simply ciphers for various Republican administrations. 


By contrast the House and Senate Armed Services Committees have been led by an all-star cast of strong, indeed famously strong, chairs who fashioned reputations for influence, expertise, bipartisanship and pork barreling. The Senate committee was led by a string of luminaries: Senators Richard B. Russell (D.-Ga.), Leverett Saltonstall (R.-Mass.), John C. Stennis (D.-Miss.), John G. Tower (R.-Texas), Barry G. Goldwater (R.-Ariz.), and Sam A. Nunn (D.-Ga.). Though perhaps not comparably blessed, House Armed Services also was led by a fair number of energetic, astute, and policy-oriented leaders – Carl Vinson (D.-Ga.), L. Mendel Rivers (D.-S.C.), F. Edward Hebert (D.- La.), and Les Aspin (D.- Wisc.). Again, the Armed Services panels’ role in annual authorizations helped to carve out a more stable and influential institutional role, one less dependent on personality, aided by a Cold War consensus on defense issues, and buttressed by a uniformly conservative membership. As a result, even the least distinguished of its chairs maintained an air of authority within the chamber.

In sum, attempts by Congress, and its authorizing committees, to regain power in the last three decades of the twentieth century were at best only marginally successful. Leadership capacity enhanced the role of the military committees, but those leaders were mostly inclined to leave power with the Pentagon. In contrast, leadership incapacity was, for the most part, an outright barrier to influence for the foreign policy panels. But both chambers found it difficult to write into law changes in foreign and military policy, a far more difficult task than delegating power. As important, both chambers found it increasingly difficult to bridge an ever-widening partisan gap – narrowest in the 1970s and widening thereafter. For a brief period, elements of both parties found a common foe in President Richard M. Nixon. But with Nixon’s departure that window of opportunity closed rather quickly.   

Tariff and Trade Authority
Authority and initiative for tariff and trade policy belongs unambiguously to Congress. Article I, Sec. 8, Clause 3 gives Congress the power “to regulate Commerce with foreign Nations, and among the several States.” Inasmuch as tariff legislation is tax legislation, it could hardly be otherwise. For most of American history, therefore, trade legislation has been initiated and dominated by Congress – from the Tariff of 1816 and the 1828 Tariff of Abominations right on through Fordney-McCumber in 1922.
 
This trend culminated in 1930, when the Republican-controlled 71st Congress passed and President Hoover signed the Smoot-Hawley Tariff Act, widely regarded as one of the most protectionist tariff structures in American history.
 Just four years later, however, in 1934, the Democratic-controlled 73rd Congress passed and President Roosevelt signed the Reciprocal Trade Agreements Act, which gave the president broad authority to negotiate trade agreements and then implement them via executive order. This sea change, which lasted until 1974, marked a long period of legislative delegation to executive agents insofar as trade policy was concerned. For a large portion of this period, however, Congress and the presidency were controlled by the same party. 

By 1974 an era of divided government had commenced, legislative distrust of the president was at its apex, and trade negotiations had shifted from tariffs to non-tariff barriers. Congress had rethought its position. It did not, however, revert to its parochial and protectionist ways. Rather, through the Trade Act of 1974, it delegated negotiating authority to the executive branch, but retained its own veto option through a mechanism commonly called fast track authority.
Under fast track, the president was permitted to negotiate trade agreements but required to submit those same agreements to Congress for review and approval by an up-or-down vote. Absent the prospect of amendment, it was assumed, negotiated agreements would not fall victim to Congress’s parochial tendencies. But in a time of divided government neither would an administration be able to ignore blithely the views of legislators. Moreover, the negotiation process would include a congressionally created agent, the U.S. trade representative, and it further provided for hearings, reporting requirements, and participatory conduits for stakeholders in the process. Fast track was subsequently renewed, though in somewhat altered form, by the Trade Agreements Act of 1979 and the Omnibus Trade and Competitiveness Act of 1988. Thus, by various means it remained in place through April 1994, at which point ideological and partisan disagreements produced stalemate. It would be another eight years, August 2002, before the various factions could agree upon legislation reinstating fast-track authority.

Congress’s solution to trade legislation is emblematic of recent trends. It may be called Byzantine. Mindful that its own parochial tendencies can be damaging it delegates trade authority. Distrustful of the chief executive as its agent it institutes ex ante controls by instructing negotiators to include particular provisions in agreements while at the same time establishing complex mechanisms to assure timely decisions via expedited procedures.
 Trade legislation is hardly unique in this respect. The budget process, arms exports, war powers, covert actions, and base closures all include similar mechanisms. Attendant legislation becomes more complex. Trade bills themselves are more complex (and longer). And the compromises enshrined within them make for less coherent policy.

These procedures empower the executive to do its work and subsequent approvals permit at least halting policy progress. The imbalance of influence and initiative is not redressed. But Congress keeps its hand in the game, at least at the margins, by ensuring review and approval mechanisms. Delegation with constraints is the norm. Congress becomes the brake but not often the accelerator in this version of the policy process. 
Advice and Consent: Appointments and Treaties
If the positive power associated with legislating proves difficult, perhaps the Senate’s negative power through advice and consent proceedings might be an effective tool for influencing foreign affairs. And, because a minority of senators can have disproportionate influence via the filibuster, this might prove especially useful to the minority party. And, indeed, the Senate has attempted to exploit this procedure since at least the early twentieth century when it refused to ratify President Wilson’s much wanted Versailles Treaty. Unfortunately, at least from Congress’s perspective, presidents have circumvented this constitutional requirement by employing greater numbers of executive agreements and by empowering their national security advisors – neither requiring advice and consent approval from the Senate. 
The Senate’s advice and consent authority reflects a political compromise, as do many aspects of the Constitution. Formally, the Constitution provides for the nomination by the president and confirmation by the Senate of ambassadors, public ministers and consuls, justices of the Supreme Court, and all others offices of the United States as established by law. Likewise, it provides that the president may make treaties “by and with the advice and consent of the Senate.” These executive powers, conditioned as they are by Senate approval, evidence the caution with which authority was invested in the chief executive under the Constitution. In general, and in subsequent practice, presidential freedom was preferred while the Senate’s advice and consent would merely deter the chief executive from offering up “unfit characters” or, in the case of treaties assure products that are “cautiously formed and steadily pursued.”
 And so it has been, as the Senate has given its prompt and overwhelming consent to the vast majority of appointments and treaties submitted by the president. 

Although the Senate has somewhat rarely utilized its advice and consent authority to influence foreign and defense policy the politics of the appointment process has received much more attention by pundits and scholars in the last several decades. The withdrawal of Earnest W. Lefever (Assistant Secretary of State for Human Rights) during the Reagan Administration, the rejection of John Tower (Secretary of Defense) during the Bush Administration, and the withdrawal of both Bobby Ray Inman (Secretary of Defense) and Anthony Lake (Director of Central Intelligence) during the Clinton Administration provide prominent recent examples. Survivors of the process, such as Paul Warnke, who became Carter’s arms control negotiator despite 40 ‘nay’ votes in the Senate, can enter a president’s administration severely weakened. Meanwhile all nominations, even if overwhelmingly successful, can become a referendum on an administration’s foreign and defense policy, particularly for members of the president’s so-called “inner cabinet”— State, Defense, Treasury, and Justice. 
 From the end of World War I onward major treaty ratifications have been highly politicized events. And although few treaties are rejected Senate influence through amendments, reservations, limitations, and understandings is far from trivial. Moreover, since many treaties require implementation measures passed by Congress, the Panama Canal Treaty for example, even the House has occasion to become an important player in this post-ratification process. 
Like nominations, treaties are communicated to the Senate by the White House, whereupon they are numbered, placed on the executive calendar, and referred to the appropriate committee – in this case Foreign Relations. Also like nominations, the committee may simply ignore the submission – in which case it is likely dead – or hold hearings, of greater or lesser duration, prior to returning it to the floor with a positive or negative recommendation. Unlike nominations, however, a resolution of consent may contain the aforementioned additional provisions. The most severe of these, amendments, require renegotiation of the treaty. But any of them can be politically consequential for the incumbent administration. In anticipation of additional provisions, modern presidents and their advisors have been far more solicitous of the Senate’s advice during the negotiating phase of contemporary treaties. 
In a systematic study of treaties from 1947 to 2000, Auerswald and Maltzman found that treaties addressing “high politics” (security and sovereignty) were much more likely to be the subject of Senate reservations than those that focused upon economics or international norms. Also, consistent with the “two presidencies” thesis, treaties during the Cold War were less likely to be targeted in this way. By itself, divided government had no significant impact on the likelihood of treaty reservations, but as the ideological distance of the president and the pivotal senator diverged, the likelihood of reservations increased.
 
It cannot be said that Congress has suddenly seized the upper hand where advice and consent is concerned. And as previously noted presidents have found ways to circumvent the power that does exist. But legislators, particularly individual members, have seized upon the opportunities presented to pressure the executive branch generally and the president in particular on policies that resonate with their constituencies. With most appointments foreordained to succeed and few highly consequential treaties even presented, the opportunities are far from frequent. And, as with oversight which is treated next, the best that Congress can sometimes hope for is the spotlight of media coverage for a short period of time. 
Legislative Oversight

If Congress’s function as architect and financier of government activity is well founded then so too is the legislature’s responsibility to oversee, control, and correct executive implementation.
 And by wide agreement, the precedent for the legislature’s role in this activity was established in 1792 when Congress undertook an investigation into the disastrous military campaign of General Arthur Sinclair in the Northwest Territory (near present day Fort Wayne, Indiana). During the course of its investigation Sinclair was largely exonerated for any culpability in the loss of more than half of his troops while very serious shortcomings in the military’s supply and ordnance capacity were uncovered. In the actual event, newspaper reports of the military defeat spread faster than official reports through government channels and were, therefore, partly responsible for Congress’s investigation. More than two centuries later, Congress continues to respond in similar ways whenever foreign or military crises hit the headlines – the Iran-Contra and Abu Ghraib affairs being prominent recent examples. Indeed, some would argue that most oversight is of that nature. 

What, then, is the best approach to this oversight responsibility? Should it be done retrospectively by investigating administrative malfeasance and shirking? Or should it be done prospectively through legislative design and statutory guidance? In 1984, Mathew McCubbins and Thomas Schwartz introduced a now widely used metaphor to capture Congress’s alternatives. Legislators might engage in “police patrols,” by the routine review of programs, or they might simply investigate whenever things go awry, by responding to “fire alarms.”
 McCubbins and Schwartz argue that Congress prefers the efficiency of alarms to the drudgery of patrols. As a result, they assert, patrols are likely to be outnumbered by responses to alarms. 

Perhaps recognizing this tendency, Congress adopted a statutory requirement for oversight in the Legislative Reorganization Act of 1946. That act required Congress’s standing committees to engage in “continuous watchfulness” over the execution of laws by departments and agencies within their jurisdictions.
  It was not to be strictly reactive or fire alarm in orientation. In addition, Sec. 190(d) of the law required each committee to provide a report of its oversight activity for each Congress. 
In practice, most oversight – comprised of hearings, reports, and draft legislation – is performed by the legislative staffs of the various committees. Committee staffs are frequently experienced, well connected, and substantively knowledgeable. And, because they are well connected, departments and agencies generally are reluctant to try and put anything over on the committees who, after all, provide them with the legal authority and the funding to carry out their programs. 

The available evidence indicates that despite the dictates of the 1946 act Congress performed its oversight role only indifferently through the 1950s and 1960s. As with its legislative role, therefore, Congress sought new ways to enhance its oversight capacity as the Vietnam War and other elements of U.S. foreign policy became more controversial. Thus, during the 1970s, Congress fashioned a more active rather than passive form of oversight. This oversight not only featured third party informants, to pull fire alarms, but also a form of self incrimination through executive branch reporting requirements. These reporting requirements, in turn, allowed for actual legislative participation in policy making. This “new oversight,” as Franck and Weisband called it, includes annual authorizations along with reporting requirements, notifications, and other anticipatory techniques. 
 The technique was not entirely  new, of course, as early as 1951 Congress included language in the Military Construction Act that required military departments to “come into agreement” with the Armed Services committees prior to completing any real estate transaction in excess of $25,000.
 

By the 1970s Congress was fully motivated to enhance its consultation and participation through the use of a variety of reporting requirements. Not a few of these, in turn, carried legislative veto provisions.  For example, the Case-Zablocki Act of 1972 required that all executive agreements be reported to Congress; the Nelson-Bingham Amendment of 1974 required that all major arms sales be reported to Congress; and the Hughes-Ryan Amendment of 1974 required the President and the CIA to report any covert activity to Congress in a “timely manner.” Each of these provisions, and there were more, gave to Congress a formal opportunity to reject, alter, or terminate the activity. And although the Supreme Court invalidated most such vetoes in Immigration and Naturalization Service v. Chahda (1983) Congress continues to utilize artfully worded legislative vetoes to force executive agents to report to Congress prior to taking particular actions defined in statutes.
 

Like the “old” oversight, new oversight techniques require energy, motivation, and staff resources to be successful. But changes in the last decade of the century all militated against such success. First, upon gaining control of the House, Republican leaders redeemed a promise to reduce the size of legislative staffs much as their Senate colleagues had done in the 1980s. As a consequence, the level of oversight necessarily declined without the human resources required to arrange and hold hearings. Second, the distractions of fund raising, which by all accounts take an ever larger portion of legislators’ time, reduced the amount of attention that members could devote to oversight activity. And, third, unified (Republican) government eliminated a primary political motivation for investing time and resources in investigatory efforts. Thus, the available data suggests that a long term increase in oversight efforts – from the 87th to the 100th Congress – was replaced by a slow decline and then a sharp drop in that same effort.
   

Given these deterrents, an increased emphasis on fire alarm oversight is hardly surprising. But how do we know it when we see it? Consider, as an example, the House Armed Services Committee’s 1997 oversight plan, which states: “While most of the committee’s oversight agenda was designed to serve primarily in support of the annual authorization bill, much of the committee’s most demanding oversight activity was event-driven and not subject to prior planning.”
 A subsequent section of the same report illustrates what “event driven” means by way of the introductory phrases used for each of a series of hearings:

· “In the wake of the devastating bombing of the Khobar Towers complex in Dhahran, Saudia Arabia....”

· “...the circumstances surrounding the shootdown of an American F-16 fighter over Bosnia.” 

·  “In the wake of the tragic killings of a black civilian couple by three white soldiers from the Army’s 82nd Airborne Division...”

· “...an in depth review of the April 14, 1994, downing of two Army UH-60 Black Hawk helicopters by Air Force F-15 fighters over Northern Iraq.” 
 

Clearly, even though they might not use the police patrol/fire alarm terminology, the Armed Services staff make a distinction between the routine work put into the authorization bill and the work needed to investigate a tragic accident involving sophisticated aircraft of various kinds. 

In sum, despite efforts to improve its oversight capacity, Congress continues to be responsive rather than proactive when it comes to the review of policy implementation. To be sure, a cautious executive will behave strategically in such an environment, lest it be called to the Hill to explain itself. But the initiative remains with the executive when it comes to policy implementation. And, given the size and reach of federal programs – both defense and non-defense – the legislature’s capacity to overlook exceeds its ability to oversee. 
The War Powers Resolution of 1973

The War Powers Resolution of 1973, passed over President Nixon’s veto, is the most widely known and widely cited example of the new oversight. In essence, the Resolution asserts Congress’s Article I authority over United States armed forces and requires that presidents seek prior approval whenever possible before utilizing those forces in combat, in circumstances where combat is imminent, or in circumstances where the introduction of troops would substantially alter the balance of U.S. forces in a particular area. Most importantly, the provisions of the resolution require the president to notify and consult with Congress prior to engaging in the forgoing uses of the military. 

It is widely known that this resolution was a reaction to the often secretive usage of U.S. armed forces in Southeast Asia and to a turn in public opinion against U.S. military activities in that region. In addition, of course, the presidency of Richard Nixon had been severely wounded by the events surrounding the Watergate break in and hostile inter-branch relations more generally. So for some members of Congress at least, the resolution was one more way to embarrass the Nixon Administration. 


In the message to Congress that accompanied his veto of the War Powers Resolution, President Nixon argued that the act was an unconstitutional infringement on the president’s Article II authority as commander-in-chief. Every president since Nixon, regardless of party affiliation, essentially has agreed. And yet, during that period (November 1973 through March 2004) those same presidents have made 111 reports to Congress “consistent with” the procedures set down in the resolution.
 These reports covered a wide variety of events that ranged, chronologically, from the removal of refugees from Danang, Vietnam (reported by President Gerald R. Ford on April 4, 1975) to the deployment of additional troops and equipment to Kosovo, Yugoslavia (reported by President George W. Bush on November 14, 2003). In virtually every one of these instances the president reported to Congress after troops and equipment had been deployed. Thus, the War Powers Resolution clearly did not stop the president from utilizing the military independent of congressional authorization.
 

During the summer and early fall of 2002, President Bush made clear to Congress and the American people that his administration viewed Iraq’s acquisition of weapons of mass destruction as a clear threat to U.S. security. After addressing the U.N. and meeting with congressional leaders, Bush sent to Congress a draft resolution authorizing him to use force in Iraq specifically and in the region generally. Although Bush’s resolution was never itself introduced, similar resolutions authorizing the use of force made their way through both the House and the Senate.  The House version of this authorization (H.J. Res. 144) ultimately was adopted by both chambers and signed by Bush on October 16, 2002. Under the resolution, Bush was authorized to deploy and utilize U.S. forces not only in Iraq but otherwise without serious limitations in scope or timing. Bush’s request, was a tacit acknowledgment of the political circumstances and the potential force of the War Powers Resolution. But Congress’s preemptive granting of military authority was, equally, tacit acknowledgement of the president’s central role in the use of military force. 


Were Congress’s attempts to regain influence successful? Only at the margin, it appears. Annual authorizations have proven the most effective but their implementation requires the investment of substantial time, energy, and resources – elements that are not always in abundant supply. Internal partisan divisions also eliminate the institutional will frequently necessary to combat the modern chief executive. The reporting requirements and approval mechanisms attendant to the new oversight also check executive authority by way of at least forcing the president’s agents to consider how their initiatives will play on Capitol Hill. That is, an anticipated response mechanism may not provide the Hill with positive influence but it may moderate the executive in some circumstances. Senate hearings and debate on treaties and appointments represent a similarly oblique policy instrument. Presidents may stop to thing how their choices will play on Capitol Hill, but they still get most of what they want. For the most part, initiative remains with the executive despite legislative attempts to regain power. 
Institutional Reform

The argument of the preceding sections has been that Congress’s role in foreign affairs and war has become increasingly marginalized and, moreover, that it is largely Congress’s own fault. Through legislation and precedent Congress simply ceded authority to the executive branch.  The executive, for its part, willingly accepted and exploited these delegations and the central position in war and foreign affairs that came with them. And even when moved to respond, Congress has lacked the capacity, that is to say the political will, to redress the balance of power. 
Can Congress recover? Can Congress build upon the war powers act, the trade act, and other devices, designed to recoup lost ground? A fair response to that question is likely, no. The current war on terrorism is most likely to reinforce Congress’s deference to the executive. And the executive’s case for “secrecy and dispatch” will resonate with a substantial portion of representatives and senators. But even if that were not the case Congress faces a series of substantial hurdles that reduce the likelihood of meaningful reform. This, concluding, section first outlines the most important barriers to reform and then lays out three scenarios for a legislative response to the current balance of power in war and foreign affairs. 
Reform’s Hurdles 
Why are reforms unlikely? In a recent work, E. Scott Adler argues that congressional reforms are somewhat rare and that those that occur generally fail because they cannot overcome entrenched interests.
 That is, legislators with a stake in the existing balance of power and the benefits it bestows undermine or simply block the efforts of reformers. Put slightly differently, Adler’s argument is that the coalitions required to mount reform movements are very difficult to come by. It is no surprise, therefore, that serious reform movements occur somewhat rarely in an institution’s history. And when they do they are the result of unusual combinations of forces that are difficult to predict. At present, five imposing hurdles to reform stand out –institutional stickiness, turf consciousness, stare decisis, legacy programs, and party polarization. These are treated briefly in turn. 
Institutional Stickiness: Institutions are notoriously sticky. That is, once adopted they persist with a good deal of stubbornness. The Senate will not soon abandon the filibuster or institute a germaneness rule. House Republicans are not going to repeal terms limits for committee chairs any time soon. None of these, by itself, is responsible either for the current state of affairs or for preventing Congress from playing a more democratic and responsible role in foreign and defense policy. In concert, however, they are part of what makes up the contemporary Congress and its modes of doing business. Institutions are the product of collective decisions that assemble numerous individual interests at particular points in time. The circumstances that permit institutional change are frequently unusual; they are not repeated often. The result here is that institutions such as the filibuster, but institutions generally, tend to provide greater negative power than positive power. And yet the reassertion of legislative influence requires the latter more than the former. 
Turf Consciousness:  Turf consciousness is a special case of institutional stickiness. Committee turf, the formal legislative jurisdiction controlled by each panel, not only hampers what Congress can accomplish, it also affects and limits what the executive can accomplish – and the likelihood of stepping on a Capitol Hill landmine. In some instances, control over military procurement for example, legislative turf is well established. In other cases however, homeland security being the most obvious example, property rights are not yet clearly established or, in the case of the House Select Committee those rights are undermined by a balkanized membership from other standing committees. Kansas Republican Pat Roberts, chair of the Senate Intelligence Committee, put it succinctly shortly after the Sept. 11 commission report came out “The No. 1 issue for any chairman of any committee is that you don’t give up your turf under any circumstances — not a spadeful.” Turf consciousness has a conservative effect. Policymaking is fragmented, shared across committees, and therefore subject to compromise. Compromise tends to reduce coherence. And reduced coherence limits institutional influence – especially in the eyes of the Court as we will see next.  
Stare Decisis: To the extent that the current regime has a basis in judicial precedent there is no reason to think that foundation will change dramatically or change soon. The contemporary state of judicial opinion, as Silverstein points out, has two components. First, it favors Congress when Congress can act clearly and positively through legislation. Second, in the absence of such legislation it favors executive prerogative in foreign and defense policy.
 If Congress delegates broadly or vaguely, the Court has not intervened to rein in executive prerogative. And, with the exception of individual rights and liberties, neither will the Court intervene in the absence legislative acts. Since, at present, positive acts by Congress are less likely to emerge, that balance of judicial opinion favors executive predominance. And to the extent that judicial policy changes slowly, an obeisance to stare decisis, there is no reasonable prospect that that opinion will be supplanted or dislodged any time soon. This circumstance is further reinforced by the conservative leaning Supreme Court, the likelihood of openings on the Court in the near term, and Republican control of both the presidency and Congress.
Legacy Programs: Bureaucratic pressure, constituent pressure, and interest-group pressure all ensure that Congress will privilege existing programs over new programs if it must choose between the two – no matter how rational or compelling a new program might be. This is the inveterate “iron triangle” of relations among authorizers, providers, and beneficiaries. Thus, programs such as the F-22 or V-22 are perpetuated while newer programs face fierce budget scrutiny. These “legacy” programs have strong backing from institutionalized backers, turf-conscious bureaucrats, and reelection-oriented legislators. Why are legacy programs problematic? Two reasons stand out. First, in periods of budget constraint, new programs can only be considered if older programs or failed programs are phased out. But if old programs (almost) never die, the budget pressures militate against new endeavors. Second, once political coalitions have been formed, status quo policies tend to stick. These, in turn, constrain Congress’s ability to respond rationally to new policy-making environments. The result, according to policy critics of all persuasions, is that contemporary battles are typically hampered by being fought with dated strategies. 

Polarized Politics: As noted just above, recent Congresses have lacked the political will to recoup power from the executive. That is to say, there is simply no sufficiently large majority of a similar mind to make policy or to unambiguously alter institutional arrangements. The root cause for this lack of collective will lies in the increased conflict between Republicans and Democrats – that is to say, in polarized politics. Polarized politics features narrow majorities with high levels of intra-party cohesion. And so long as party cohesion, and discipline, remain strong, the prospects of a splinter group – moderate Republicans or conservative Democrats, for example – crossing the partisan aisle are diminished substantially. Polarization also fosters a certain level of politically hostility, making broad-based coalitions that much harder to form. 
The inter-party conflict and lack of comity often commented upon as features of contemporary politics did not appear over night. And they are not likely to disappear overnight. From the nadir of modern partisanship in the 1970s – featuring historically low levels of party voting and high levels of cross-chamber cooperation – to the identifiable reemergence of cohesive party politics on Capitol Hill took ten years. Commentary on that emergence and its crystallization into “polarized politics” took nearly another ten years. Current electoral institutions reward incumbents and punish challengers. Thus, there are few incentives for legislators to alter or to moderate their behavior. By one popular measure, the last couple of congresses featured nearly wholly distinct partisan groupings, with no more than a bare handful of Democrats featuring voting records more conservative than a single Republican. There is no reason to expect that the 109th or the 110th Congresses will be any different. (For ideological trends among the two parties see Figures 12-1 and 12-2.) 
(Figures 12-1 and 12-2 about here)
In sum, institutional imperatives will dominate during the coming administration and into the current century. And yet this is not to say that partisan control does not matter. Conservative congresses will produce markedly different policies than liberal congresses. They will be more supportive of the military, more supportive of a unilateralist approach to security and diplomacy, more trusting of executive prerogatives, and more tolerant of intrusions upon civil liberties in the pursuit of national security. But divided government will feature stalemate, or gridlock, on numerous policy fronts – animated by the aforementioned polarized politics. 

In the end, there is little reason to predict that the national security state will disappear any time soon. As noted earlier, international security circumstances and divided public opinion over the US’s role in policing world affairs, certainly militate against that. But so too does entrenched congressional and bureaucratic support for existing institutions. And although the policy status quo is more mutable than the institutional status quo, policies also tend to become entrenched. So, despite the intentions of the Founders, the politics of war and foreign affairs are very much transformed relative to the century following the adoption of the Constitution. The traditional view, dominant during that period, has been muscled aside. And in its place, a prerogative view has gained predominance, the product of practice, precedent, and presidential will. 
The Congress and America’s Future

What, then, will Congress do during the early part of the Twenty-First Century? The argument of the previous section suggests that a dramatic resurgence of congressional influence in war and foreign affairs is highly unlikely. But that still leaves substantial leeway for the First Branch to play a greater or lesser role, and a more or less responsible role in that same realm. The purpose of this final section is to sketch out three scenarios for the coming decades – an abdicating scenario, a legislating scenario, and a tinkering scenario.  


Abdicate: In 1965 Samuel P. Huntington wrote a provocative essay, “Congressional Responses to the Twentieth Century,” in which he argued that Congress should reshape its role within American constitutional government in a quite fundamental fashion.
 Huntington’s essay was one of eight chapters designed to consider the “vitality and effectiveness” of Congress more than half way through the twentieth century. It was, in that respect, very much like the present volume. Huntington’s contribution to that volume was novel, however, because it was the only chapter written by someone who would not, even then, have been pigeon-holed as a Congress or presidency scholar. Perhaps it is not surprising then that Huntington advanced the least conventional of all the arguments contained within that volume. In brief, he asserted that Congress should simply abdicate its position as principal policy maker:  

If Congress can generate the leadership and the will to make the drastic reforms required to reverse the trends toward insulation, dispersion, and overseeing, it could still resume a positive role in the legislative process. If this is impossible, an alternative path is to eschew the legislative and to adapt itself to discharge effectively those functions of constituent service and bureaucratic control which insulation and dispersion do enable it to play in the national government.
 

Huntington’s argument was premised on the assumption that Congress had been insulated from the otherwise nationalizing tendencies of national politics. That is, that Congress remained locally oriented, atomized, and decentralized. Needless to say, a change of the sort that Huntington advocated in the middle 1960s would be extraordinarily fundamental. And formal changes of such a magnitude are nearly impossible to contemplate. That said, passive abdication is neither far-fetched nor unprecedented.
 
Abdication today might be either formal or informal. Some critics of the contemporary Congress argue that by doing nothing the institution has run away from it constitutional authority. This would be an informal variant of abdication – the president proposes and the Congress disposes. But there also is a more formal variant wherein Congress delegates power to the executive branch but then fails to oversee the bureaucracy’s activities. Congressional critics would view the war powers act as a formal abdication of authority inasmuch as it recognizes the president’s authority to use U.S. military forces under a wide variety of circumstances. 
Legislate: In 1969, Theodore J. Lowi argued, in The End of Liberalism, that Congress had ceased to legislate in an authoritative fashion.
 Instead, Congress had come to focus on establishing procedures aimed at delegating authority and ensuring interest-group participation in policy decisions. If Lowi was correct, then the most obvious way for Congress to regain or enhance its influence over foreign affairs is to reassert its lawmaking authority. That is to say, Congress is most powerful and influential when it legislates in a clear and convincing fashion. After a number of abortive tries, it did cut off funding for military activity in Cambodia, Laos, and Thailand in 1970. Despite the president’s opposition it did establish a nuclear nonproliferation policy for the United States in 1978. In 1986, again over executive opposition, it passed tough trade restriction against South Africa in support of the anti-apartheid movement. And it passed fairly sweeping reorganization plans affecting the Pentagon – the so-called Goldwater-Nichols Act of 1986. These examples demonstrate that Congress can act when properly motivated and that it can do so even in the face of presidential opposition. 
Will Congress legislate? For the reasons stated above that seems unlikely. So long as Republicans hold the White House and control Congress the likelihood of inter-branch disagreement is much diminished – as it should be. Moreover, most Republicans and not a few Democrats are simply content with the current balance of power where foreign affairs are concerned. What would a legislative reassertion of power look like if were to occur? One frequently discussed option would have Congress repeal or rewrite the War Powers Resolution. But several attempts on that front have failed. Alternatively, it could substantially reduce or nearly eliminate the standing army or proscribe its being based over seas. That, admittedly, is an extreme example and it is extremely unlikely. But for the better part of one and half centuries it is precisely what Congress did do. Short of such extreme, and likely unwise, measures Congress might still find a way to utilize the annual defense authorization bill, the State Department authorization bill, and even the long-dormant foreign aid bill to influence U.S. policy in war and foreign affairs. Those are proximate, feasible, vehicles for the reassertion of influence. But there is no reason to expect that outcome anytime soon. 
Tinker: The third scenario, a tinkering strategy, is the one most likely to be adopted by Congress. Or, to put it more accurately, it is likely to be the default strategy. Changes emanating from a tinkering strategy will be incremental because none will constitute a major break with the status quo. Like abdication, legislative tinkering can take two forms. One form involves the alteration of institutional features – rules, structures, procedures, and so forth. The other form involves relatively isolated changes in policy via legislation or other informal mechanisms. 

The alteration of various chamber rules and the statutes-at-large in small ways occurs all the time. Not infrequently, today’s changes simply undo yesterday’s seemingly good ideas. For example, it made good sense for tenure on the intelligence oversight committees to be limited – ultimately to eight-year stints. But the constant shuffling of members and the lack of prestige that attends a limited-tenure committee no longer looks like such a hot idea.
 Likewise, when the Intelligence Committees were originally created they had oversight responsibility but no legislative responsibility. Not surprisingly, the committee was well informed but only occasionally influential. But in 1992 the addition of authorizing powers over intelligence agencies such as the CIA, DIA, FBI, and NSA bolstered their status substantially. 

A somewhat comparable change, also involving the Senate, would be to alter the Foreign Relations Committee’s “Super-A” status. Under current Republican rules, members of their caucus may have only one assignment from among Appropriations, Armed Services, Finance, and Foreign Relations. As a result, Foreign Relations’ Republican contingent has the very senior chair, Richard  Lugar (R.- Ind.) and then a group of members who average only about six or seven years in the chamber. Thus, there is little weight of reputation or institutional memory among the majority group. Demoting Foreign Relations might actually elevate its status. 

Legislative tinkering regarding narrow issues also occurs all the time. The intelligence bill passed at the end of the 108th Congress in 2004 included foreign policy provisions on Pakistan, Afghanistan, and Saudi Arabia and it also established the International Youth Opportunity Fund to support American-sponsored schools in Muslim countries. Also in 2004, Congress passed and the president signed the North Korean Human Rights Act. This act featured bipartisan support and was designed to increase pressure on the repressive North Korean regime to improve its human rights policies. The act authorized the appropriation of $24 million over a four year period. This sort of tinkering is resisted by the executive branch but, ultimately, it is tolerated because it beats the alternative – full scale legislating by Congress. But, at best, it is an atomized, piecemeal approach to policy making and not one that enhances institutional influence. 
In sum, current circumstances suggest that Congress will eschew abdication but find itself without the political will to legislate. The roadblocks to reform, to legislating, are simply too formidable at this point in time. Party polarization means that super-majority coalitions of the sort that briefly emerged in Congress during the 1970s are unlikely. Decades of Court decisions tilt toward the executive in the absence of clear legislation. Institutional features reinforce the parochial electoral motives of individual members in even more pronounced fashion than Huntington observed in the late 1960s. And presidents of both parties are fully prepared to press the limits of executive power. Unable to legislate, unwilling to abdicate, Congress likely will tinker, leaving the conduct of foreign affairs and war largely to the discretion of the president. 
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� See Christopher J. Deering, "Congress, the President, and Military Policy" The Annals of the American Academy of Political and Social Science 499 (September 1988), pp. 136-147, and Christopher J. Deering, “Congress, the President, and War Powers: The Perennial Debate.” In Divided Democracy: Cooperation and Conflict Between the President and Congress, ed. James A. Thurber. Washington, D.C.: CQ Press, 171-197.





� See Gordon Silverstein, Imbalance of Powers: Constitutional Interpretation and the Making of American Foreign Policy. New York: Oxford University Press, 1997. To be precise, Silverstein argues that the Court continues to back Congress when it clearly opposes the executive; but it has permitted far more discretion to presidents in the absence of clear legislative signals. See p. 101 ff. 





� The notion of the “imperial presidency” is Schelesinger’s, of course. Arthur M. Schlesinger, Jr., The Imperial Presidency. New York: Houghton Mifflin, 1973. For a very recent argument along the same lines see Stephen Graubard, Command of Office: How War, Secrecy, and Deception Transformed the Presidency From Theodore Roosevelt to George W. Bush. New York: Basic Books. 2005. 





� These are Hamilton’s words from Federalist No. 41 and represent the two classes of power conferred upon the government with respect to external affairs. These are discussed further immediately below. Alexander Hamilton, James Madison, and John Jay. 1982 (1787-1788). The Federalist Papers. New York: Bantam Classic, 244. 





� So far as I know, this characterization of an early American approach to external affairs is mine. It is consolidated inasmuch as it combines a series of features — political, military, and economic – rather than simply a strong military to achieve desired goals. It is deterrence because the goal itself is to discourage foreign interference and avert armed conflict. It might be observed, that the underlying logic here anticipates what today would be called the democratic peace literature. The Achilles heal, however, was that U.S. economic policy had a strong mercantilist element – a feature frequently associated with inter-state conflict. Christopher J. Deering, “Principle or Party? Foreign and National Security Policymaking in the Senate.” In The Contentious Senate: Partisanship, Ideology, and the Myth of Cool Judgment, eds. Colton C. Campbell and Nicol C. Rae. Lanham, MD: Rowman & Littlefield Publishers, 2001, 43-61





� 20-21. 
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