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Introduction

OnJune 18, 1990, the Supreme Court ruled in Pennsylvania v. Muniz that al~

t,hough a drunk driving suspect had not been advised of his right to remain
silent, as mandated by Miranda v. Arizona (1966), the prosecution could in-

troduce at trial a videotape of his slurred speech taken as he answered ques-

tions during his booking. Writing for the Court, Justice William Brennan ex-

plained that the videotape was not "rendered inadmissible by Miranda merely

because the slurred nature of his speech was incriminating." Instead, the

Court l\uled "the physical inability to articulate words in a clear manner" was

akin to physical evidence, such as a blood test, rather than testimonial evi-

dence, and thus was not covered by the Fifth Amendment's protection against

self-incrimination. Eight justices supported this portion of the Court's opin-

ion. Justice Thurgood Marshall was the lone dissenter.

Once the Court's opinion upheld the right to use the videotape, the Court

turned its attention to the more contentious issue of whether the questions

asked of the defendant were permissible under Miranda. In addressing this is-

sue, Brennan's opinion drew a distinction between routine questions about

the suspect's name and address and questions intended to check Inocencio

Muniz's analytical ability. After arresting Muniz, the police asked him in what

year he had turned six. Even though Muniz could answer the routine book-

ing questions, albeit in a slurred manner, he was unable to determine the year

of his sixth birthday. The Brennan opinion made clear that a criminal suspect's

response to a question requiring this sort of calculation was testimonial in na-

ture and thus infringed upon the suspect's Fifth Amendment rights. That is,

Muniz's inability to make the rather simple calculation about the year of his

sixth birthday potentially communicated his guilt by permitting someon~ to

infer that his mental state was impaired. While Justice Marshall supported the
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majority on this point, four justices, including Chief Justice Rehnquist, dis-
sented.

In allowing questions about Muniz's name and address, Justice Brennan's

opinion recognized a "routine booking question" exception to Miranda v.Ari-
zona (1966).Based on the reasoning in Muniz, police can ask questions re-

garding biographical information without giving a Miranda warning. Impor-
tantly, this case represents the first time the Supreme Court explicitly
recognized such an exception to a criminal suspect's constitutional right not
to incriminate himself. Thus, Muniz's answers to the questions regarding his

age,weight,height, and the likewere admissibleat trial because they fellwithin
this exception, while his answer to the question about his sixth birthday was
inadmissible. This portion of the opinion, however, did not receive majority

support. Justice Marshall dissented, and Chief Justice Rehnquist with three
other justices (White, Blackmun, and Stevens) concurred in the result, but
found the exception unnecessary as they believed none of the responses to the
booking questions were testimonial.

On its face, the outcome in Muniz was not entirely surprising. Since the ap-

pointment of Chief Justice Warren Burger in 1969, the Court has issued rul-
ings in favor of the prosecution in 71.6 percent of the 162 cases that pertain
to Miranda-related issues.l Indeed, in 1990,the median justice, Byron White,

supported prosecutors in 75.2 percent of these cases.
Brennan's ruling was extraordinary, though, for several different reasons.

Coming only two weeksbefore he was to retire from the bench, the decision

appears inconsistent with the historically broad interpretation that Brennan
had given to the Fifth Amendment. Of the Miranda-related cases that were
decided whileBrennan served on the Court (1956-1990), Brennan voted with

prosecutors only 28.0 percent of the time. Brennan was considered a consis-
tent voice in favor of protecting an individual's Miranda rights. Moreover,
Brennan's defense of defendants' rights washistorically supported by his ide-

ologicalally,Justice Thurgood Marshall. Indeed, in the 146Miranda-related
casesin whichboth Marshall and Brennan participated, the two justices voted
alike93.2 percent of the time. In Muniz, however,Justice Marshall agreed to

I Miranda v. Arizo"" (1966) establishes a right to remain silent, the presence of counsel at in-
terrogations, and knowledge of one's rights. To calculate the percentage of cases where the
Court rules with the prosecution, we rely on Spaeth (1998) to establish the Court's behavior
in orally argued, signed, and per curiam opinions that delve into issues of self-incrimination,
right to counsel, and Miranda warnings.
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join his ideological ally on only one point. In contrast, the justices who sup-

ported Brennan's opinion in Muniz agreed with Brennan, on average, in only

28.7 percent of these cases.

Why did Brennan author an opinion that restricted individual liberties?

And why did Marshall refuse to join his ideological ally, while Brennan's usual

adversaries chose to join his opinion? The answers become clear when we

delve into the personal papers of the justices. In a letter to Marshall dated June

7, 1990, Justice Brennan informed Marshall that although "everyone except

you and me would recognize the existence of an exception to Miranda for

'routine booking questions,' . . . I made the strategic judgment to concede the

existence of an exception but to use my control over the opinion to define the

exception as narrowly as possible" (Brennan 1990a). In this letter, Brennan

admitted that even though he personally opposed his newly created exception

to Miranda, he voted with the majority to control the breadth of the legal rule

being developed in the opinion.2

Indeed, in his first draft of the Muniz majority opinion, Brennan argued

that the routine booking question exception should not be applied in this case
because the state had not demonstrated an administrative need to ask the

questions. He held that the case should be remanded to establish whether such

a need necessitated these questions (Brennan 1990b). Justice O'Connor re-

sponded to this draft by writing a note to Brennan in which she characterized

herself as "in accord with much of [his] opinion" (O'Connor 1990), but she

took issue with the doubts Brennan expressed about its application in this

case. O'Connor particularly objected to the administrative needs test articu-

lated by Brennan, concluding with a threat to withhold support from Bren-

nan's opinion. Brennan immediately responded by circulating a draft that

both acknowledged the presence of a routine booking question exception and

removed. the doubt he previously expressed about the admissibility of the

videotape of the defendant's answers to these questions (Brennan 1990c).

In a subsequent letter Brennan sent to Marshall after seeing Marshall's Mu-

niz dissent, Brennan wrote: "Thanks, pal, for permitting me to glance at your

2 Brennan had a disproportionate ability to shape the majority because he was in a position as
the senior associate justice to assign it to himsel£ Even though the chief justice assigns the
majority opinion when he votes with the majority, in this instance Chief Justice Rehnquist did
not support the majority position in all respects. Although Rehnquist joined the majority's
ruling on the use of the videotape at trial, he dissented on the "birthday question" and con-
curred on the "routine booking question" exception without joining that part of Brennan's
opinion.
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dissent in this case. I think it is quite fine, and I fully understand your want-
ing to take me to task for recognizing an exception to Miranda, though I still
firmly believe that this was the strategically proper move here. If Sandra had
gotten her hands on this issue, who knows what would have been left of Mi-
ra/Ida"(Brennan 1990d).

Pennsylvania v. Muniz raises a theoretical puzzle for scholars of the
Supreme Court. The dominant explanations of Supreme Court decision mak-
ing- the legaland attitudinal models -leave little room for such strategic po-
sitioning and calculation by the justices. Scholars who adhere.to the legal ap-
proach to decision making generally attribute case outcomes and thus the
behavior of individual justices to particular factual circumstances, the present
state of the law,or other legallyrelevant factors.The legal model would there-
fore predict that legal precedent or modes of legal analysis (such as original
intent) would explain Brennan's vote and opinion in this case.

Political scientists attempting to explain judicial outcomes tend to dwellon
the ideological proclivities of individual justices. According to what has be-
comeknown by political scientists as the attitudinal model, judicial outcomes
reflect a combination of legal facts and the policy preferences of individual
justices.As Segal and Spaeth characterize the model, "Simply put, Rehnquist
votes the way he does because he is extremely conservative; Marshall voted
the way he did because he is extremely liberal" (1993, 65). The attitudinal
model suggests that Brennan's vote in Muniz resulted from his ideologicalori-
entation. Because the model's main proponents indicate that empirical evi-
dence only supports the notion that a justice's final vote on the merits should
be attributed to a justice's policy preferences, the model does not explain how
opinions are crafted (Segal and Spaeth 1994).

Brennan's actions and correspondence in Muniz reveal that more than his
understanding of legal precedent or his ideology shaped his final vote and the
opinion he crafted for the Court. Indeed, Brennan's actions reflected his
strategic calculation about what steps could be taken to curtail the erosion of
Miranda v. Arizona (1966) favored by a majority of the Court. Both policy
preferences and rational calculation mattered in this case. Yet, although the
strategic nature of Brennan's actions in Pennsylvania v. Muniz are clear, we
knowlittle about how frequently or under what conditions justices are prone
to play this strategic game.The primary focus of this book is strategic calcu-
lation on the Supreme Court. Such an approach, we argue, represents a sig-
nificant departure from the dominant paradigm favored bypolitical scientists,

Introduction

the attitudinal model. As we hope to show, shifting our substantive focus from

casting votes to crafting opinions requires that we adapt Our theoretical lensesas well.

COURT OPINIONS MATTER

Brennan's actions in Muniz highlight a point that is obvious to legal scholars
but often underestimated bypolitical scientists: Court opinions matter. Bren-
nan worried more about how the opinion in Pennsylvania v. Muniz would be
framed than about casting a vote against the defendant. Political scientists who

study judicial process and politics tend to focus on the disposition of cases,
because that is where the most readily availabledata exist. In contrast, schol-
ars who approach the study of the Court from a legal perspective recognize
that it is the legal rules articulated in Court opinions that give the Court its
most powerful legal weapon. Thus, to understand fully the political dynam-
ics of the Court, we need to move beyond the study of voting alignments to

explore the multiple strategies that produce Court opinions. It is this prem-
ise that motivates our study of the modern Supreme Court.

Creating expectations about future Court behavior and sanctions for non-
compliance, Supreme Court opinions have implications for the behavior of
private parties and decision makers in all three branches of government
(Spriggs 1996;Wahlbeck 1997;Epstein and Knight 1998).Court opinions'in-

fluence subsequent rulings by lower courts (Rohde and Spaeth 1976;Segal
and Spaeth 1993,261; Johnson 1987a; Songer, Segal, and Cameron 1994),
provide guideposts or targets for subsequent congressional behavior (Es-
kridge 1991a, 1991b; Ignagni and Meernik 1994), and even affect executive

branch decision making (Spriggs 1996, 1997).In addition to influencing po-
litical decision makers, Court opinions provide private parties and organiza-
tions with information about future Court actions and thus influence private
behavioras well.As Hurst explains, "legalprocedures and tools and legalcom-
pulsions . . . create a framework of reasonable expectations within which ra-
tional decisions could be taken for the future" (1956, 10-11).

Judicial scholars, of course, have recognized the importance of Supreme
Court opinions. As Rohde and Spaeth explain, "The Opinion of the Court is
the core of the policy-making power of the Supreme Court. The vote on the
merits in conference determines only whether the decisions of the court be-

5
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low will be affirmed or reversed. It is the majority opinion which lays down
the broad constitutional and legal principles that govern the decision in the
case before the Court, which are theoretically binding on lower courts in all
similar cases, and which establish precedents for future decisions of the
Court" (1976, 172).But journalists and scholars, recognizing the importance

of opinions, usually offer only ant:cdotal evidence about the crafting of par-
ticular opinions (Woodward and Armstrong 1979;B. Schwartz 1985, 1988,
.1996). Such detailed case studies highlight the vast array of tactics and fac-
tors that may influence Court opinions but offer little theoretical grounding
forframing our understanding of Court dynamics.

In contrast, the most theoretically rich and empirically robust studies by

judicial scholars generally focus on explaining case outcomes (e.g., who wins
or loses) or the behavior of individual justices. For instance, we know much
about what factors influence the Court's decision to grant certiorari (Caldeira
and Wright 1988; McGuire and Caldeira 1993; Perry 1991; Provine 1980;
Tanenhaus et at 1963;Ulmer 1984), and we can account for the voting pat-
terns of individual justices or the Court (Pritchett 1948;Rohde and Spaeth
1976;Schubert 1965, 1974;Segal et al. 1995;Segal and Cover 1989;Segal and

Spaeth 1993).Although such studies havebeen instrumental in furthering our
understanding of the Court, they leave unexamined the factors that shape
Court opinions and thus ultimately the law.The new challenge for students
of the Court, it seems clear, is to offer a theoretically grounded and empiri-

cally rich portrait of the multiple strategies that together yield the Court's
most powerful weapon. That is the challenge we take up in this book.

THE OPINION-WRITING PROCESS

Supreme Court opinions are shaped sequentially by four elements of the
opinion-writing process: the initial assignment of the case, the writing of the
first opinion draft, the response of the justices to the opinion author's drafts,
and the subsequent reply of the opinion author to his or her colleagueson the
bench. We consider each of these influences in turn.

After oral arguments are heard, the justices meet in conference, which pro-
vides them an opportunity to cast an initial vote and to provide their col-

leagueswith the legal justification for their vote.The purpose of the confer-
em::evote and discussion is, as Justice Rehnquist (1987, Z95) put it, "to
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determine the view of the majority of the Court." Although these votes pro-

vide an indication of the direction in which the Court is likely to rule, the votes

are nonbinding. Indeed, justices' final votes do not necessarily resemble their

initial conference votes (Brenner 1995; Brenner, Hagle, and Spaeth 1989;

Dorff and Brenner 199Z; Hagle and Spaeth 1991; Howard 1968; Maltzman

and Wahlbeck 1996a). In this sense, the conference discussion resembles a

form of "cheap talk," or communication through costless words (Crawford

1990; Farrell and Gibbons 1989). Justices thus can articulate positions at con-

ference without necessarily binding themselves to that position in the future.

A justice voting with the majority in conference is normally selected to craft

the majority opinion. According to Court custom, if the chief justice votes

with the majority, he has the right to assign the majority opinion (Schwartz

1993, 15Z; Rehnquist 1987, Z96). If the chief justice sides with the conference

minority, the most senior associate justice in the majority assigns the major-

ity opinion (Brennan 1963; Hughes 1966,58-59; Segal and Spaeth 1993, Z6Z).

Because of their control over the shape of the opinion, majority opinion au-

thors are traditionally considered to wield considerable influence over Court

opinions (Rohde and Spaeth 1976, 172). A large part of the assigned author's

influence stems from his or her position as an agenda setter (see Riker 198Z,

1986; Hammond 1986; Shepsle and Weingast 1987). The opinion circulated

by the author is almost always the first move in the case. Other justices wait

to circulate dissenting or concurring opinions until they have at least seen the

majority opinion draft. By virtue of this position, then, the assigned author

enjoys an agenda-setting advantage, given his or her ability to propose a pol-

icy position from the range of available policy alternatives. This advantage is

enhanced by the costs associated with writing a competing opinion. Because

justices encounter time and workload constraints, a justice who disagrees with

portions of an opinion may simply join to avoid the costs associated with writ-

ing an alternative opinion.3

This agenda-setting effect makes the assignment of the opinion a particu-

larly strategic choice. As much was suggested by Justice Frankfurter in 1949

when he noted, "perhaps no aspect of the 'administrative side' that is vested

in the Chief Justice is more important than the duty to assign the writing of

e Court's opinion" (Frankfurter 1949, 3; Clark 1959,51). Or, in the words

Justices call this type of grudging assent a "graveyard dissent." AsJustice White wrote toJus-
tice Marshall in Depar/111m/ofJlIs/ia v. Tax Aua/ys/s (1989): "1 was the other way,but 1ac-
quiesce, i.e., a graveyard dissent" (White 1989).
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of Justice Fortas, "If the Chief Justice assigns the writing of the Court to Mr.
Justice A, a statement of profound consequence may emerge. If he assigns it
to Mr. Justice B, the opinion of the Court may be of limited consequence"

(Fortas 1975, 405). Political scientists, of course, have also long recognized
that one of the chief justice's most important tools is his prerogative to assign
the Court's opinion when he is in the majority (e.g., Danelski 1968;Murphy

1964;Ulmer 1970ajRohde 1972a; Rohde and Spaeth 1976j Slotnick 1978,
1979a;Segal and ,Spaeth 1993).Likewise,such assignment powerhas led some
scholars to argue that the senior associate:justice is also more powerful than
his colleaguesbecause of his occasionalrole in assigning the majority opinion

Oohnstone 1992).
Although the majority opinion author may have a disproportionate ability

to shape the majority opinion, the majority opinion author "is not, however,
a free agent who can simply write the opinion to satisfy solelyhis own prefer-
ences" (Rohde and Spaeth 1976, 172). Because outcomes on the Supreme
Court depend on forging a majority coalition that for most cases must consist
of at least fivejustices, there is good reason to expect that final Court opinions
willbe the product of a collaborative process, what we call the collegial game.
As Chief Justice William Rehnquist put it, to get an opinion for a majority of
the Court, "some giveand take is inevitable. . . .Judging inevitably has a large
individual component in it, but the individual contribution of a good judge is
filtered through the deliberative procesS of the court as a body" (Rehnquist
1992,270). Or, as Rehnquist wrote elsewhere, "While of necessity much lati-
tUdeis given to the opinion writer, there are inevitable compromises" (Rehn-

quist 1976, 643). The institutional structure of the Court's opinion-writing
process - including such informal rules as the chief assigning cases when vot-
ing with the majority or Court opinions constituting precedent only when
supported by a majority of the justices - creates the context in which the col-
legial game is played.

After opinion assignment, the collegial game is played in three additional

phases.The first phase occurs as the opinion author crafts a first draft of the
majority opinion.4At this stage, opinion authors frequently take into account
any discussion that occurred in the initial justices' conference following the
oral argument. In many respects, the initial conference serves as an opportu-

nity for each justice to communicate information to the majority opinion.
As is well known, contemporary Supreme Court justices ge;.[erally use law clerks to help craft
the first draft of an opinion (Rehnquist 1987). For an examination of the stylistic effect clerks

have on opinions, see Wahlbeck, Spriggs, and Sigelman (1999).
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writer about his or her preferences regarding the legal outcome and reason-
ing for each case. Although the conference discussion constitutes "cheap
talk," it may nevertheless allowjustices to coordinate their positions and en-
able the author to pen an opinion that will gain support among the justices
(see Crawford 1990).In other words, an opinion author is likely (and wise) to
use the information gleaned at conference to try to draft an opinion that re-
flects both his or her own policy goal and the preferences of the expected ma-
jority coalition.

The other postassignment phases of the collegial game begin after a first
draft opinion is circulated. Now a process of give-and-take occurs among the
justices. Court custom is for the justices to respond to the draft opinion in
writing (B. Schwartz 1996;Rehnquist 1987).Once a draft is circulated, other
justices who initially voted with the majority have a range of options. They
can proceed to "join" the .opinion, make suggestions (sometimes friendly,
sometimes hostile) for recommended changes, announce that they are unpre-
pared to take any action at that time, or decide to abandon the majority and
write a concurring or dissenting opinion. These reactions signal to the ma-
jority opinion author whether and in what manner to respond to the multiple
demands of his or her colleagues.The final phase occurs as opinion authors
circulate additional draft opinions in response to their colleagues' concerns.

The importance of the signalssent during the second postassignment phase
is made apparent by the office manual Justice Lewis Powell prepared for his
new clerks. Powellexplains that after circulating the first draft: "Youthen wait
anxiously to see what reaction this initial draft will prompt from other Jus-
tices. Subsequent drafts may be sent around to reflect stylistic revisions, cite
checking changes, or accommodations made in the hope of obtaining the sup-
port of other Justices" (Powell 1975).This portrait of the Court's decision-
making process resembles Justice Rehnquist's. Rehnquist notes that whilehe
tries to write a first draft that comports with the conference discussion, "the
proof of the pudding will be the reactions of those who voted with the major-
ity at conference" (Rehnquist 1987,301).
.Eventually, every justice writes or joins an opinion, and the opinion that

commands the support of a majority of the justices becomes the opinion of
the Court. Although the final majority opinion is most regularly authored by
,the justice who was initially assigned the opinion, on rare occasions another

,j}!stice'sconcurrence or dissent is transformed into the Court's majority opin-
:1i~lon.Justice William Brennan explains, "Before everyone has finallymade up

his mind [there is] a constant interchange among us. . . while wehammer out
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the final form of the opinion" (Brennan 1960, 405). Justice Brennan's de-

scription ofthe opinion-writing process is consistent with Justice Tom Clark's
observation that once the opinion draft is circulated, "the fur begins to fly"

(1959, 51,as quoted in O'Brien 1996,307).Thus, although the assignment of
the majority opinion is a first critical step in shaping the final opinion, the re-

sponses of the other justices and the subsequent replies of the majority opin-
ion author also playa dramatic and influential role in shaping the Court's

opinion. Understanding the political dynamics of these interchanges among
the justices - and offering a coherent theoretical perspective to account for
such strategic interaction - is our task in this book.

THE (POLITICAL SCIENCE) TEXTBOOK COURT

Whereas adherents to the legal approach tend to attribute case outcomes to
case facts and the law (see Levi 1949; Segal 1984), the textbook justice ac-
cording to most political scientists votes in a manner that reflects his or her
sincere policy preferences (Segal and Spaeth 1993).Those scholars who sug-

gest that policy preferences shape judicial behavior subscribe to the attitUdi-
nal model: justices cast votes based exclusivelyon their policy preferences. If

a justice prefers policy Y and a lower court strikes down that policy, the atti-
tUdinalmodel predicts that the justice will vote to reverse the lowercourt. As

Segal and Cover succinctly put it: "The Court's structure grants the justices
great freedom 'to base their decisions solely upon personal policy prefer-
ences'" (1989, 558, quoting Rohde and Spaeth 1976,72).

Empirical support for the attitudinal model is widespread. As numerous
scholars successfully document, justices' votes are consistent with their pol-

icy preferences (Hagle and Spaeth 1992, 1993; Segal and Spaeth 1993;Segal
et al. 1995;Segal and Cover 1989).Although the attitudinal approach has been
fruitfully employed to explain justices' final votes on case dispositions, its ap-

plicability to other, and potentially more important, forms of judicial behav-
ior is unclear. Modern proponents of the attitudinal model, for example, in-
sist that it is only applicable to Supreme Court justices' final votes on the
merits (see Segal and Spaeth 1994, 11).5 Indeed, even Harold Spaeth, the

5 Although Segal and Spaeth (1994) claim that the model does not attempt to explain choices
other than the votes on the merits, other scholars have interpreted the model as attempting to
explain much more than justices' final votes on the merits (Knight 1994).This interpretation
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scholar most closely associated with the attitudinal model, has noted that
"opinion coalitions and opinion writing may be a matter where nonattitudi-
nal variablesoperate" (Spaeth 1995a,314).

In many respects, the attitudinal approach is the culmination of the behav-
ioral revolution as applied to the study of politics (see Segal and Spaeth 1993,
73). As is well known, the behavioral revolution, which began to flourish in
the early 1950s,radically altered the study of politics. Rather than merely de-
scribing historical events and formal institutions (e.g., constitutions), politi-
cal scientists sought to identify and understand empirical regularities. The be-
havioral approach represented a marked departure from political science's
normative and anecdotal origins (Dahl 1961; Polsby, Dentler, and Smith
1963), placing political scientists who articulated and tested hypotheses with
empirical data at the forefront of the discipline. The behavioral revolution, in
short, ushered in the scientific study of politics.

The signal distinction between behavioralists and their predecessors was
the behavioralists' abandonment of political science's earliest roots: the study
of political institutions. In the words of Kenneth Shepsle, "institutions were,
in the thinking of many behavioralists, empty shells to be filled by individual
roles, statuses and values" (1989, 133;Clayton 1999). Indeed, the leading be-
havioral studies of the electorate (Berelson, Lazarfeld, and McPhee 1954;
Campbell et al. 1960), Congress (Fenno 1962, 1966;Matthews 1960;Manley
1970), and the judiciary (Schubert 1965; Spaeth 1963) almost always em-
braced sociological or psychological explanations of behavior. Such psycho-
logical and sociological theories of human behavior shared two important
tenets. First, both portrayed human action as basically free from real choices.
Instead, human action was said to be dictated by sociologicalor psychological
forces beyond the immediate control of any individual. Sociological and psy-
chological explanations, in other words, were deterministic at their core. Sec-
ond, both approaches viewed individuals as "fundamental building blocks"
(Shepsle 1989, 133). Under such a rubric, political outcomes were no more
than "the aggregation of individual actions" (Shepsle 1989, 133).

Although some of the earliest works that embraced the attitudinal approach
had explicit links to sociological and psychological theories dominant in the

is obviously based on the amount of attention that Segal and Spaeth (1993) devote to stages
in the Court decision-making process that precede the final votes. Regardless of Segal and
Spaeth's intentions, their empirical findings suggest that the attitudinal model consistently
explains only the final vote on a case's merits,

/
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1950sand 1960s(see Nagel 1961, 1962;Schmidhauser 1961;Schubert 1961,

1962, 1965;Spaeth 1961, 1963;Ulmer 1970b, 1973a;Vines 1964), the attitu-
dinal approach took a significant turn in the 1970swith the advent of rational
choice analysis. Supreme Court justices were now seen as maximizers of ex-

ogenously determined preferences. This new attitudinal perspective sug-
gested that preferences, not roles or backgrounds, shaped behavior. Drawing
on this new perspective, Rohde and Spaeth (1976) placed the psychometric
attitudinal model within a rational choice framework. Somewhat similar to
Schubert (1965), Rohde and Spaeth maintained that justices cast votes by
thinking about the facts of a case - the dominant legal issue and the types of

litigants - in light of their attitudes and values.They went on to argue, though,
that justices are free to vote their attitudes because of the insulating nature of
the Court's institutional features, specifically because of justices' lifetime
tenure, their lack of ambition for higher office,and the Court's position as the
court oflast resort. .

Although the attitudinal approach articulated by Spaeth and his collabora-
tors builds from a different theoretical base than the earlier versions of the at-
titUdinal approach, it has twOvery important links to its sociologicaland psy-

chological roots. First, the attitudinal model continues to view the votes of
justices as shaped by forces (in particular, preferences) exogenous to the
strategic context of the Court. Second, the attitudinal approach continues to
view individuals as the analytical building blocks and outcomes as the aggre-

gated preferences of a Court majority. For this reason, Baum observes that
"students of judicial behavior generally focus on individual judges, building

explanationsof collectivechoicesfrom the individual level" (1997,7). In many
respects, then, the attitudinal model as articulated since the 1970srepresents
the culmination of the behavioral revolution as applied to the study of judi-

cial politics. As Segal and Spaeth explain, "The behavioral school of political
science that began to flower in the 1950s and continues to bloom today

brought it [the attitudinal model] to fruition" (1993,73).

INSTITUTIONS AND JUDICIAL BEHAVIOR

In recent years, judicial scholars have begun to incorporate into their expla-
nations the role of institutions (Baum 1997;Brace and Hall 1990, 1995;Clay-
ton and Gillman 1999;Epstein and Knight 1998). "Institutions are the rules
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of the game in society or, more formally, are the humanly devised constraints

that shape human interaction" (North 1990, 30). Institutions, in other words,

provide the structure within which decision making occurs and thereby affect
the choices that can be made. This book fits squarely in this theoretical tradi-

tion. Rather than viewing justices as unconstrained actors whose behavior is

dictated by their policy preferences, recent work has suggested that justices

are strategic actors operating in an environment defined by institutional con-

straints. As Baum explains, "Judges who vote strategically take into account
the effects of their choices on collective results when they Vote on outcomes

and write or support opinions. . . . Because of this motivation, the positions
they take may differ from the positions that they most prefer" (1997,90).

In many respects, the strategic approach directly contradicts the two tenets

of the behavioral tradition: that human behavior is predetermined and that in-

dividual action can be aggregated to account for political outcomes. In con-

trast, a strategic explanation places rational political actors back into their in-

stitutional context, recognizing that rational calculation entails consideration

of the strategic element of the political game. Instead of deterministically re-

sponding to psychological or sociological forces beyond their control, rational

actors understand that they face a number of constraints imposed by the ac-

tions of other political actors and by the institutional context in which they

act. Justices a~ strategic actors must take into consideration these constraints

as they attempt to introduce their policy preferences into the law.6

Among judicial scholars, the intellectual origins of a model of strategic in-

teraction were offered by Murphy in his pathbreaking Elements of Judicial

Strategy (1964). According to Murphy, justices are constrained by the actions

and preferences of their colleagues, as well as by decision makers and influ-

ences outside of the Court. Murphy did not view each justice as an independ-

ent actor. Nor did he think outcomes were the aggregation of individual pref-

,erences. Instead, Murphy argued that justices' behavior was shaped by the

,ilctions taken by the other justices and the potential for action by Congress, the

president, and the general public. In short, Murphy saw that justices are con-

rained by institutional features internal, as well as external, to. the Court?

Althoughwearguethata justice'sprincipalgoalispolicy,at timesjusticesmaypursueother
goals,suchas legitimacyof the Court (EpsteinandKnight 1998;Baum 1997).
Scholarshaveinvestigatedwhetherjusticesstrategicallyrespond to actors externalto the
Court, but the results havebeen mixed.While somescholarssuggestthat the Court acts

.strategically either in specific cases (Knight and Epstein 1996a)or under particular conditions
(BansfordandDamoren.d.), othersarguethat the politicalenvironmentdoesnot systemat-
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Institutional constraints often take the form of formal rules or informal
norms that limit the choices availableto political actors (Knight 1992;North

1990;March and Olsen 1984, 1989).8Formal rules can be in the form of con-
stitutional provisions, legislative Statutes, or even court opinions. Informal
rules and procedures include, for example, the chief justice assigning the ma-

jority opinion when in the conference majority, or a Court opinion setting
precedent only if supported by a majority of the sitting justices. Rules provide
the context in which strategic behavior is possible by providing information
about expected behavior and by signaling sanctions for noncompliance

(Knight 1992;North 1990). Institutions therefore mediate between prefer-
ences and outcomes by affecting the justices' beliefs about the consequences
of their actions. Because the heart of strategic action is interdependency -
with justices' choices being shaped, at least in part, by the preferences and
likely actions of other relevant actors - justices must possess information
about how other justices are likely to behave. Formal or informal rules facili-
tate this process, providing the requisite information for successful strategic
action. Of course, while justices respond to the anticipated or observed
choices of others, strategic justices will not necessarily act insincerely. If the

political context favors the justice's preferred course of action, a strategic jus-
tice's behaviorwill be the same as it would be without constraints.9

In this book, we are concerned' with the rules, procedures, and norms, in-
ternal to the Court, that constrain justices' capacity to translate their prefer-
ences into legal policy outcomes.l0 The Court's agenda-setting, opinion-as-

ically constrain the justices (Segal 1997). Although extrainstitutional constraints are theo-
retically plausible and interesting, we focus on the intra-Court collegial game.

8 There aTeother definitions of institutions. Historical institutionalism, sociological institu-
tionalism, and other institutionally focused approaches to the study of politics provide al-
ternative concepts of institutions. In fact, neoinstitutionalism incorporates a variety of the-
oretical and empirical perspectives. F!>ran overviewof the political economy of institutions,
see the edited volumes by Ait and Shepsle (1990) and Knight and Sened (1995). For alter-
native theoretical approaches, see, for example, March and Olsen (1984,1989) and Smith
(1988,1996). Distinctions between rational choice and non-rational-choice institutionalism
are discussed in detail by Orren and Skowronek (1994) and Smith (1996).

9 In other words, sophisticated behavior (i.e., acting contrary to one's most preferred course
of action) is a sufficient, but not necessary, condition for a justice to have been subject to
strategic constraints. Again, the essence of a strategic explanation is the interdependency of
choice among actors (see Elster 1986).

10 In addition to the rules we examine, there are other institutions that affect judicial behavior:
rules establishing three-judge federal appellate panels (Atkins 1970, 1972), rules for assign-
ing judges to federal appellate panels (Atkins and Zavoina 1974), rules for assigning opinions
to judges (Brace and Hall 1990;Hall and Brace 1989, 1992), rules for seniority-ordered vot-
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slgnment, and opinion-writing norms and policies each affect justices'suc-
cess in converting policy goalsto legal doctrine (seeEpstein and Knight 1998).
As a result of these informal rules, justices engage in strategic behavior as they
attempt to shape ~heCourt's policy output into conformance with their pol-
icy goals. The intra-Court strategic game thus results from the institutional
rules and practices of the Court arena.

Perhaps the most important institutional feature of the Court is its colle-
gial character. Contrary to a portrait of the Court as "nine small, independ-
ent lawfirms" that have little interaction with one another (Powell 1976),the
strategic approach recognizes that the behavior of individual justices is shaped
in part by the actions and preferences of their brethren. As a result, a justice's

choices during the opinion-writing pr~cess will depend in large part on the
choices made by the other justices (see Rohde 1972b, 1972c).Decision mak-
ing is thus interdependent because justices' ability to have majority opinions
reflect their policy preferences depends in part on the choices made by other
justices.

The first important, post-oral-argument informal rule that constrains the
ability of justices to see their individual preferences converted into legal pol-
icy is the process by which opinions are assigned on the Supreme Court. As
we have already noted, since the tenure of Chief Justice Roger Taney
(Schwartz 1993, 152),the custom has been for the chief justice to assign opin-
ions when in the conference majority; otherwise, the most senior associatejus-
tice in the conference majority assigns the opinion. This norm provides an op-
portunity for opinion assignors to attempt to affect the Court's decisions
,(Epstein and Knight 1998;Baum 1998).This influence may be achieved by
assigning the case to a justice who will represent the assignor's preferences.
After all, as we previously discussed, the opinion author occupies an agenda-
setting position and can write an opinion draft that proposes a policy position
from the range of alternatives availablein a case.
'IIThe Court'sinformalrulethatbeforecarryingthe imprimaturoftheCourt

anopinion must gain the support of a majority of justices is another reason that
judicial behavior is interdependent. Opinions that fail to gain me necessary
IiI

,Ie

ing by judges (Brace and Hall 1993),informal norms of adhering to precedent (Knight 1993;
Knight and Epstein 1996b; Spriggs and Hansford 1998), rules governing the number of jus-
tices required to grant certiorari (Perry 1991), rules for selecting judges (Brace and Hall
1995), and norms of consensus on the Supreme Court (Walker, Epstein, and Dixon 1988;
Caldeira and Zorn 1998).



16 Crafting Law on the Supreme Court

support willnot beseen asspeaking for the Court, although they may announce
the judgment of the Court, and their precedential impact may be lessened
Gohnson and Canon 1984;Segal and Spaeth 1993).11Thus, because outcomes
on the Supreme Court generally depend on the agreement of at least five jus-
tices, Murphy (1964)argues that justices do not simply vote their policy pref-
erences. Instead, he characterizes the Supreme Court's deliberative process as
a struggle among the justices to shape the content of opinions. At the heart of
this process are policy-oriented justices who employ a "mixture of appeals,
threats, and offers to compromise" (1964,42) to encourage their colleaguesto
support legal rulings that reflect their policy preferences. As we show in this
book, the choices justices make reflect the role of this informal rule.

In this book, we systematically explore what happens after the justices hold
an initial vote on a case's merits and prior to the release of the Court's opin-
ion. Weseek to show the extent to which institutional ccmstraints endogenous
to the Court shape the opinion-writing process and thus ultimately the law.
More specifically,we seek to explain under what conditions, and to what ex-
tent, the choices that justices make in the process of writing opinions result

from strate9i~ interdependencies on the Court.

STRATEGIC INTERACTION AND THE
OPINION-WRITING PROCESS

The strategic model implies that final Court opinions cannot be exclusively
attributed to justices' strict reading of the law,simple accounting of justices'
policy preferences, or strategic calculations about the response (or non-
response) of political actors exogenous to the Court. The hallmark of this
approach is its focus on the interdependencies inherent in judicial decision
making. To achieve policy outcomes as close as possible to their own prefer-
ences, justices must at a minimum take into account the choices made by

II Traditionally, a plurality opinion (i.e., one lacking majority support) did not establish a legal
precedent. In 1977, however, the Supreme Court, in Marks v. Uniled Stales. ruled that "the
holding of the Court may be viewed as that position taken by those members who concurred
in the judgments on the narrowest grounds." Thus, it is possible that a plurality opinion
might create a precedent, provided it is the opinion in the case decided on the narrowest
grounds (see Thurmon 1992). Of course, deciphering exactly which opinion rules on "the
narrowest grounds" is often no easy task. Thus, strategic justices generally prefer having
their views written into law by a majority opinion.
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their colleagues, with whom they ultimately must negotiate, bargain, and
compromise.

In the spirit of earlier work, our strategic model of judicial decision mak-
ing is based on two postulates. These postulates broadly define the contours
of what we view as the collegial court game. Both postulates stem from insti-
tutional features of the American legal system. The first postulate touches
upon two principles that are at the heart of the legal and attitudinal models.

OutcomePostulate.:Justices prefer Court opinions and legal rules that
reflect their policy preferences.

Reflecting the tenets of the legal model, this postulate recognizes the impor-
tance of Court opinions to members of the bench. Consistent with the attitu-

dinal model, this postulate asserts that justices are principally motivated by
their policy preferences. Even though the attitudinalists do not believe that

Supreme Court opinions constrain the justices' decisions as precedent (Segal
and Spaeth 1993;Spaeth and Segal 1999),they do recognize that the Court's

opinions produce its most profound policy contributions (Rohde and Spaeth
1976, 172).Thus, some have argued that having justices prefer legal rules that
conform to their preferences is consistent with the attitudinal model
(Wahlbeck 1997, 1998).

The second postulate recognizes that even though justices hope to see their
policy preferences implemented into law, the Court's institutional structure

constrains the choices that justices are likely to make.The most important of
these constraints is an acknowledgment that Supreme Court decision making
is a collective enterprise among all of the justices. Contrary to the portrait of
the Court as nine separate law firms that have little interaction with one an-
other, our model of strategic interaction recognizes that the behavior of indi-
vidual justices is determined in part by the actions and preferences of their
brethren.

CollectiveDecision-MakingPostulate:Justices will try to secure opinions
that are as close as possible to their policy positions by basing their de-
cisions in part on the positions and actions of their colleagues.

Indeed, a recognition that in a collegial setting strategic action is necessary
might lead justices to support positions that deviate from their ideal policy
outcome. In many respects, the collective decision-making postulate consti-
tutes what we consider to be the heart, of the collegial game. As we have al-
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ready alluded to, our definition of strategic behavior touches on these two pos-
tulates. A strategic justice is one who pursues his or her policy preferences
within constraints determined by the interdependent nature of decision mak-
ing on the bench~

If one accepts the principles that justices care more about the content of the
Court's opinion than the actual decision to vacate, reverse, or affirm the lower
court's decision and that opinions crafted by the Court reflect justices' inter-
action with one another, then it seems reasonable to suspect that neither an
understanding of the law nor the policy preferences of justices alone can ac-
count for their behavior. Instead, Court outcomes depend on a combination
of the preferences held by the justices and the strategic moves of the justices
in their efforts to ensure that the final opinion represents, as much as possi-
ble, their policy views.These postulates lead us to ask how and when the ac-
tions of each justice are constrained by the concurrent actions of his or her
colleagueson the bench.

In subsequent chapters, we articulate and test a series of hypotheses consis-
tent with the postulates that structure the collegial game on the Court. These
hypotheses should help us determine to whom cases are likely to be assigned,
the tactics justices are likelyto pursue to shape majority opinions, the likelyre-
sponse of opinion authors to such bargaining, and the justices' final decisions
to joinmajority opinions. Although the primary focus of this book is to demon-
strate.how the collegial nature of the Court influences justices' ability to pur-
sue their policy preferences, we recognize that it is not the only constraint that
shapes judicial behavior. Other contextual constraints, such as workload ca-
pacity and the Court's calendar, may affect the choices justices make. Because
any explanation of behavior that ignores such relevant contextual constraints
would be underspecified, it is important for us to recognize and control for
such factors.Therefore, even though the purpose of this book is to explore how
the Court's collegial character affects the development of the law, we also dis-

cuss several variables that do not emanate from the collegial game.

ExplainingJustices' Choices

Our primary argument is that Supreme Court justices are strategic actors who
pursue their policy preferences within the strategic constraints of a case and
the Court. As our two postulates make clear, within constraints imposed by
the collegialnature of the institution, justices attempt to secure legal rulings
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that comport as much as possible with their preferred outcomes. Two sets of
hypotheses explicitly derive from our postulates, one pertaining to justices'
preferences .and the other relating to strategic constraints on choice.

Consistent with our first postulate, we expect a justice's policy preferences
to guide the decisions he or she makes in a case.A justice's choices in a case
depend on both the proximity of his or her policy views to the policy outcome

preferred by the other justices and the overall levelof policy agreement among
the justices. For example, we expect a justice whose views clearly differ from

the majority of the Court to be more willing to author a separate opinion and
less willing simply to agree with the Court majority. Likewise, if an opinion
draft is inconsistent with a justice's values, we also anticipate a strategic jus-
tice will aggressivelypursue changes to the opinion.

Strategic justices takeinto consideration not only the proximity of their pol-
icy viewsto those of their bret!.lren,but also the levelof policy cohesion among
the justices.The importance of a coalition's ideologicalheterogeneity is based

on Axelrod's observation that "the less dispersion there is in the policy posi-
tions of the members of a coalition, the less conflict of interest there is" (1970,
169).When there is a great deal of conflict among the justices, each justice will
understand that such disagreements will help shape the final opinion.

It is the importance of policy preferences that led Murphy to argue that the
strategic justice's "initial step would be to examine the situation on the Court.
In general three sets of conditions may obtain. There may be complete coin-
cidence of interest with the other justices, or at least with the number of as-
sociates he feels is necessary to attain his aim. Second, the interests of the

other justices, or a majority of them, may be indifferent to his objective.Third,
the interests of his colleaguesmay be in opposition to his own" (1964, 37).A
justice's ideological position relative to that of his colleagues and a justice's
understanding of the ideological preferences of his or her colleagues relative

to each other is thus the first factor likely to influence the decisions on any
.particular case before the bench. The notion that ideological compatibility af-
fects justices' decisions is consistent with Axelrod's argument that "the
amount of conflict of interest in a situation affects the behavior of the actors"(1970, 5).

Given the Court's institutional rules, our second postulate suggests that
~jjJsticesmust takeinto consideration the preferences and choices of their col-
leaguesdeciding the same cases.The decisions made byeach justice are there-

;.:i.forelikely to vary with the positions and signals that are sent by the other jus-
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tices. As previously discussed, Supreme Court decision making is interde-

pendent because the costs or benefits anyone justice receives from a particu-
lar decision depend in part on the choices made by the other justices. For ex-

ample, the size of the winning coalition that exists at the initial conference on
a case's merits affects the decisions each of the justices may subsequently
make. Indeed, in a 5-4 case, the chief justice may be more reluctant to jeop-
ardize the majority coalition by assigning the opinion to an extreme colleague
than in a 7-2 case.Likewise, an opinion author's willingness to accommodate

a colleague is likelyto be greater in a 5-4 case than a 7-2 case.As observed by
Chief Justice William Rehnquist:

The willingness to accommodate on the part of the author of the opinion is directly

proportional to the number of votes supporting the majority result at conference; if
there were only five justices at conference voting to affirm the decision of the lower

court, and one of those five wishes significant changes to be made in the draft, the opin-
ion writer is under considerable pressure to work out something that will satisfy the

critic. (1987, ~O2)

In both scenarios, the fragility of the minimum winning coalition will affect

the justic;es'calculations.
Of course, tentative votes cast at initial conferences are only one of many

ways that justices signal their brethren. Throughout the opinion-writing
process, justices circulate memos announcing their willingness or reluctance
to accept a particular opinion draft or their intention to circulate dissenting
or concurring opinions. Because opinion authors lack perfect information
about each justice's preferred position, such signals sent between the justices
are critical to the process of forming the final majority opinion and its sup-

porting coalition (see Austen-Smith and Riker 1987; Crawford and Sobel
1982).For example, once a majority of justices has announced its support for
an opinion, the author learns that there is little to be gained by further at-
tempts at accommodation. For this reason, Justice Powell (1984a, 18)argued:
"AJustice is in the strongest position to inOuence changes in an opinion be-
fore other justices have joined it. Once an opinion is supported by a 'Court'

(a 'majority'), it is virtually impossible to negotiate a change."
Strategic justices recognize another form of interdependency of choice -

the nature of the cooperative relationship between pairs of justices. Because

justices are engaged in long-term relationships with their colleagues, over
time justices presumably learn to cooperate and engage in reciprocity, re-
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warding those who have cooperated with them in the past and punishing oth-
ers (E. Schwartz 1996;see alsoAxelrod 1984).Thus, the extent of past coop-
eration between sets of justices results in a specific strategic context likely to
affect those justices' decisions in a case.For example, if Justice X regularly ac-
commodates Justice Y,Justice Y might realize that there is no reason to an-
tagonize a regular allyby not accommodatingJustice X. Alternatively,justices
may punish colleagues who have previously been uncooperative with them.
According to Segal and Spaeth, for instance, Justice Sandra Day O'Connor's
difficulty in forming majority opinion coalitions (as seen by the frequency
with which she authored plurality opinions) occurred in part because of her
unwillingness to suppress her concurring opinions, which "may have exacer-
bated the intransigence of those who specially concurred when she was as-
signed the opinion of the Court" (Segal and Spaeth 1993,294-295).

Even though we are principally concerned with exploring the strategic na-
ture of Supreme Court decision making, contextual factors independent of
other justices' preferences or choices may sha,pethe choices a justice makes.
Judicial scholars often suggest that contextual factors, such as experience, case
importance, or workload, may affect justices' choices (see Murphy 1964;
Maltzman and Wahlbeck 1996a; Wahlbeck, Spriggs, and Maltzman 1999;
Baum 1997;McGuire 1993a, 1993b;Hagle 1993).While these factors do not
explicitly derive from the two postulates that are the basis of the collegial
game, we include them in our analyses because they allowus to examine com-
peting explanations for the justices' decisions. By pitting alternative explana-
tions against those that are derived from the coliegial game, the reader's con-
fidence in the support we find for the collegial game should be enhanced
(Green and Shapiro 1994, 37).,The contextual hypotheses we include have
been selected because they have strong intuitive appeal and a long tradition in
the literature on judicial politics. Thus, these constraints can and do provide
interesting and worthwhile information about how Supreme Court justices
decide cases.

Although these constraints are "nonstrategic," this does not mean that they
are "nonrational." A justice who has multiple goals (Baum 1997)and limited
time and resources could easilymake a rational calculation to take what wela-
bel as a "contextual" variableinto account. What distinguishes our contextual
hypotheses from those we portray as stemming from a model of strategic in-
teractionis that theydo not tap the heartof strategicinterdependency~ that
one justice's choice depends on the choices of other justices. Weexamine four
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types of contextual features: the importance of a case, the complexity of a case,
the institutional position of a justice, and the competing time pressures jus-
tices encounter.

The first contextual factor suggests that judicial choices depend on the im-

portance of the issue or case at hand. As Murphy (1964, 37) recognized, jus-
tices are occasionally indifferent to the wording of the legal rule. We expect
justices to be more concerned about the content of an opinion dealing with
important issues and having widespread consequences (see Epstein and
Knight 1995;Spaeth and Segal 1999).Anecdotal evidence of just these sorts
of calculations abounds. For example, a 1971memo from Chief Justice War-

ren Burger to Justice Hugo Black about Black's opinion in Astrup v. Immi-
gratiollalldNaturalizatioll Service (1971) illustrates the trade-offs justices are
willingto make. Even though Burger disagreed with Black, Burger perceived
that the potential benefit of writing separately was not worth the costs: "I do
not really agree but the case is narrow and unimportant except to this one
man," noted Burger, ". . .'I will join up with you in spite of my reservations"
(Burger 197Ia). A memo Justice Sandra Day O'Connor circulated in Roberts
v. UllitedStatesJaycees (1984) also highlights such variance in case salience:
"I continue to have some concerns in this case because of its implications in

so many future cases" (O'Connor 1984a). Because justices have limited re-
sources and time, their choices will vary as a function of the importance or
salience of any given case.

A second contextual factor, the difficulty of the case,also variesby case.Al-

though some court opinions are straightforward, others involve multiple and
unusual issues. These cases are more complex and may lead to different pat-
terns of behavior among the justices. The effect of case complexity is illus-

tratt;d byJustice John Paul Stevens's response to Chief Justice William Rehn-
quist's proposal to assign majority opinions to those justices who were
"current" in their work. Stevens claimed that if the Rehnquist proposal was

implemented and "[i]f I am assigned three opinions, one of them requiring a
study of the record and considerable research and two that can be written on
the basis of little more than a careful review of the briefs, which should I work

on first? To get my fair share of assignments, I should probably do the. . .
[easy] casesright awayand save the hard one until my desk is clear" (Stevens
1989).Stevens's memo demonstrates that some cases are harder than others
and that this may influence his work habits.
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A third contextual factor results from a justice's institutional position on
the Court. Here, leadership positions are paramount. As head of the Court, a
chief justice may feel greater pressure than his colleagues to protect and en-

hance the Court's reputation by producing unanimous opinions, suppressing
conflict, and otherwise facilitating harmony on the Court (Brenner and Ha-

gle 1996;Ulmer 1986;Danelski 1968).Likewise, the chief justice may feel a
greater sense of responsibility than the senior associate justice to ensure that
opinions are distributed in an equitable fashion (Johnstone 1992).

Another dimension to justices' institutional position is their experience and
skills, which depend on the amount of time they have spent on the bench and

the experience gained during prior service. With regard to the former, the
process of new justices assimilating to the Court may affect their decisions in
a case.Scholars often suggest that a justice's institutional position as a "fresh-

man" matters in that new justices require a few years to acquire experience
and become comfortable in their new setting (Brenner and Hagle 1996;Ha-
gle 1993;Howard 1968;Wood et al. 1998).This process of adjustment may,
for example, lead justices to adopt a "following rather than a leading" (Howard
1968,45-46) approach and thus avoid conflict, vote more moderately, or ex-
hibit somewhat unstable voting patterns (Howard 1968;Snyder 1958;Ulmer
1959;Walker et al. 1988). If, for example, a new person (Justice Z) joins the
bench, other justices (such asJustices X and Y) may try to secure the support
of Justice Z by joining her opinions when she is the author. As Murphy ex-
plains, "When a new justice comes to the Court, an older colleague might try
to charm his junior brother" (1964, 49). With regard to the latter, a justice's
substantive expertise in an area of the lawis likelyto affect his or her decisions

(Brenner and Spaeth 1986). If, for instance, a justice has substantive exper-
tise in the area dealt with by a case, then it is more likelysuch a justice will be
unwilling to defer to o,therjustices' positions in the case.12In short, the insti-
tutional position of the chief as the leader of the Court, a freshman as a new

member, and policy experts are likelyto affect the choices they and other jus-
tices are likely to make in a case.

Fourth, justices' choices willbe affected in part by the competing time pres-

12 Because experts have the capacity to inform their less knowledgeable colleagues, specializa"
tion is frequently seen as a solution to problems of uncertainty (Gilligan and Krehbiel 1989,
1990;KrehbieI1991). Kingdon (1981) notes that members of Congress recognize that their
colleagues specialize and that these specialists provide important voting cues.
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sures they enCQunter. Time pressures result from tWQSQurces, the wQrklQad

.ofa justice and the amQunt .oftime left in the term tQ cQmplete that wQrk. FQr

example, if an QpiniQn is crafted late in the CQurt's term, a justice's ability tQ

pursue changes tQthe QpiniQn is limited by time pressures that WQuidnQt have

existed at the .outset .of the term. Justice Ginsburg, fQr example, wrQte that:

"SQme judges are mQre prQn~ tQ indulge their individuality than .others, but
all .operate under .one intensely practical cQnstraint: time" (1990, 142).

Likewise, wQrklQad cQnsideratiQns may enCQurage justices tQ CQncentrate

.on .one QpiniQn rather than anQther., A letter frQm Justice Black tQ Justice

Brennan illustrates the weight .of wQrklQad in shaping justices' decisiQns: "I

vQted tQ reverse these cases and uphQld the ICG's actiQn. . . . I have decided

tQ acquiesce in 'YQur QpiniQn and judgment unless SQmeQne else decides tQ

write in QPPQsitiQn" (Black 1970). Black was willing tQ dissent .only if SQme-

.one else WQuid incur the CQsts.of writing an QpiniQn. These types .of CQntex-

tual factQrs, shaped by the CQurt's calendar and the justices' wQrklQad, are

thus likely tQ alter the CQstsa justice incurs in pursuing a particular tactic .on
the bench.

The influence .of time pressures takes .on added significance when .one rec-

Qgnizes that bargaining QutCQmes depend in part .on the CQstassQciated with

delay (BarQn and FerejQhn 1989). When the CQsts assQciated with delay are

steep, the individual whQ cQntrQls the agenda has mQre PQwer (see Rubinstein

1982; BinmQre 1986). In the QpiniQn-writing process, the QpiniQn authQr CQn-

trQls the agenda. The CQsts.ofdelay are shaped in large part by the amQunt .of

time available fQr negQtiatiQn. In the CQntext .of the CQurt's term, time avail-

able is shaped by the CQurt's calendar. TQward the end .of the CQurt's term,

the QpiniQn authQr is less likely tQ accQmmQdate cQlleagues' signals, as he .or

she is advantaged by the CQurt clQck. As the CQurt apprQaches its traditiQnal

July I recess, the incentive fQr the authQr tQ accQmmQdate his .orher cQlleagues

diminishes rapidly.

Each .of these factQrs varies acrQSS the cases that justices place .on their

dQcket and acrQSSthe justices in particular cases. Thus, tQ varying degrees

they affect the chQices made by the justices in assigning majQrity QpiniQns, in

resPQnding tQ QpiniQns that have been drafted and circulated, in aCCQmmQ-

dating the preferences .of their cQlleagues .on the bench, and in jQining Qpin-

iQns. MQst impQrtantly, ideQIQgical relatiQnships, cQalitiQn size, signals sent

by the justices, and CQntextual factQrs themselves vary within the time frame

.of deciding a particular case. NQne .of these fQrces are necessarily fixed
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thrQughQut the writing .of the CQurt's QpiniQn. This means, .ofcQurse, that jus-
tices must cQnstantly reevaluate their QptiQns as CQurt QpiniQns are drafted

and PQlished., In .other wQrds, strategic interactiQn is dynamic and cQmplex.
Yet, as we hQpe tQ shQWin this bQQk,justices' chQices fQllQWpredictable and
testable patterns fQr us tQ .observe and explain.

EMPIRICAL TESTS

JQurnalistic and histQrical aCCQunts .ofSupreme CQurt decisiQn making have

QccasiQnally prQvided empirical suppor~ fQr a strategic cQnceptiQn .of the

CQurt (WQQdward and ArmstrQng 1979; Biskupic 1995; B. Schwartz 1985,

1988, 1996). But few systematic studies have explQred the patterns underly-

ing such interdependent behavior. SchQlars such as Murphy (1964) attempted

tQ examine claims that justices act strategically, but they have generally relied

UPQn case studies whQse generalizability is questiQnable (see Epstein and
Knight 1995).13 Recently, Epstein and Knight (1998) have furthered .our un-

derstanding .of strategic interactiQn by dQcumenting the patterns .of such in-

terdependent behaviQr. In particular, they persuasively demQnstrate that jus-

tices' .overriding gQal in deciding cases is securing QpiniQns that as clQsely as
PQssible resemble their PQlicy preferences.

NQ .one has yet, hQwever, systematically tested a multivariate mQdel .of

strategic interactiQn. In .other wQrds, sQcial scientists PQssess little theQretical

.or empirical understanding .of the factQrs affecting whether, when, and tQ

what extent justices decide tQbargain, negQtiate, .orcQmprQmise in the prQcess
.of writing QpiniQns. Epstein and Knight, whQse bQQk is amQng the recent

wQrks explQring strategic behaviQr by justices, "encQurage researchers tQ pick
up where we have left .off and invQke the strategic aCCQunt tQ understand the

~hQices justices make: tQ accQmmQdate the CQncerns .of .other justices in ma-

'i~rity QpiniQns, tQ bargain. . . , tQ engage in persuasiQn, and, yes, tQ VQtein a
particular way" (1998,185).

The fundamental barrier tQstudies .ofthe QpiniQn-writingprQcesshas been

the lack .ofdata (Epstein et al. 1994, I), fQrcingschQlars tQrely largely UPQn
,stylized case studies rather than mQre systematic evidence. Indeed, thQse

13 One notable exception is Perry (1991, chap. 6), who interviewed justices and their clerks to
establish that, although bargaining and negotiating are rare on certiorari decisions, they oc-

", cur during the opinion-writing process.
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scholars who more systematically analyze the Court's decision-making

process have tended to limit their focus to areas with more readily available
data: namely, the final votes in cases (Rohde and Spaeth 1976; Segal 1984;
George and Epstein 1992).To test our model of strategic interaction, we rely
on three sources of original data from the private papers of Supreme Court

justices: assignment sheets, docket sheets, and circulation records. To deter-
mine which justice was assigned to write the majority opinion, we use the as-
signments sheets that the chief justice circulates and are contained in the pa-
pers donated by Justices William Brennan and Thurgood Marshall to the
Library of Congress. These sheets indicate who assigned the opinion and to
whom and when the opinion was assigned.

To explain when and how justices attempt to influence the majority opin-
ion author and howwilling majority opinion authors are to accommodate their
colleagues, we use the documentary history of each case during the Burger
Court, relying on the detailed circulation records maintained byJustice Bren-
nan.14These records list all majority opinion drafts, non-majority-opinion

drafts, and letters and memoranda written by every member of the Court and
circulated to the conference.15Because the strategic moves a justice is likely

to make vary along with the tentative votes cast at the initial conference on a
case's merits, we use also Justice Brennan's docket sheets to determine the
makeup of the initial coalition.

Finally, we also rely on the judicial databases that Spaeth (1994) and Gib-
son (1997) have assembled and freely share with scholars through the Inter-
University Consortium for Political and Social Research. These data provide
valuableinformation about the types of cases before the court, the parties in-
volved in each case, and final outcomes. By combining these data with the

14 After circulating an opinion draft, the author commonly receives replies regarding the draft
from other justices on the Court. Court custom is for a justice to make suggestions or threats,
or to announce positions taken to the writer in a letter (Rehnquist 1987, 302). Since the
Burger Court, justices exchange their views almost exclusively in writing (B. Schwartz 1996,
7). A copy of these letters is usually sent to the entire conference and thus included in Bren-
nan's circulation records. Both Brennan's docket and circulation records are available in the
Manuscript Division of the Library of Congress, Washington, D.C.

15 AsEpstein and Knight (1995, 29-30) note, scholars cannot obtain all private memoranda that
may have been circulated between two justices but not sent to the entire conference. These
memos are excluded from our analysis, as Brennan's circulation records do not consistently
record them prior to the 1982 term. We should also note that when Brennan's circulation
records do record these private memoranda, only those written by or sent to Brennan are
listed. Although including private memoranda would obviously introduce substantial bias
because they are only recorded for Brennan, it is important to note that excluding such mem-
oranda has the possible effect of underestimating the amount of strategic action that occurs.

,..

Introduction

original data we collected, a better understanding of the opinion-writing
process can be gleaned.

Our task is to use these data to explain systematically the internal dynam-
ics of Supreme Court decisionmaking. Only by delving into the justices' orig-
inal records, we maintain, can we truly show the power of the strategic model
to account for the political dynamics of the opinion-writing process. By rely-
ing on data that span throughout the entire Burger Court, we are able to
demonstrate that the hypotheses wearticulate are generalizable beyond a sin-
gle case or even a single term. Of course, although the papers of the justices
provide us a means of understanding intra-Court dynamics, we are highly de-
pendent on the reliability of the data. In Appendix I, we confirm the accuracy
of these data sources. The conclusions we draw from our empirical tests, we

argue, are based on what we believe ~obe the most reliable and comprehen-
sive record of Supreme Court decision making yet to be uncovered and mined.

OUTLINE OF THE BOOK

Although the actions of the Court are a collectiveenterprise of all the justices,
there is little doubt that majority opinion authors tend to have dispropor-
tionate influence over the shape of final opinions. Thus, to understand how
opinions are crafted requires us to explore first the politics of opinion assign-
ment. In Chapter 2 we look at the criteria used by either the chief justice or
the most senior associatejustice in the majority to select a justice to author the
majority opinion.

In Chapters 3 through 5 weturn our analytical focus to the interchange and
bargaining that occur among the justices. In Chapters 3 and 4 we investigate
the tactics that justices pursue to shape the Court's majority opinion. Chap-
ter 3 explains how justices try to shape the opinions drafted by their col-
leagues, whileChapter 4 explores the response of the majority opinion author
to such tactics. In Chapter 5 we examine how the process of writing the ma-
jority opinion affects the formation of the final majority coalition. In Chapter
6 we review our findings and discuss their implications for Court decision
making.

Finally, two caveats are in order about our claims for the power of a strate-
gic interaction model. First, in crafting the model, we seek to explain only a
portion of the many factors likely to shape final Court opinions. Although we

27



28 Crafting Law on the Supreme Court

believethat almost every decision a justice makes is shaped in part by what we
broadly term the collegial game, we are not so naive to believe that this per-
spective can account for every action of every justice. Inevitably, justices have
numerous goals, only one of which is at the heart of a model of strategic in-
teraction - securing their policy preferences. Moreover, we do not doubt that
justices' decisions on the bench may sometimes reflect concerns other than
those embraced by our explicitly strategic perspective. A justice's under-
standing of the law,strategic concerns that stem from factors exogenous to the
bench, and even random or idiosyncratic events are likelyto shape judicial be-
havior. Still, we hope to show that after controlling for many of these "non-
strategic" influences, our model of strategic interaction robustly explains a
wide range of choices made by justices of the Supreme Court.

Second, we test our model by applying it only to the few stages of the ju-
dicial process that affect the content of final opinions. Although our results
are generalizable for these stages, we neglect many other important aspects of
the judicial process. For example, we do not systematically test whether the
decision to grant certiorari or even the initial vote a justice casts on a case's
merits stem from strategic considerations. We make no claims about the gen-
eralizability of our model to these other areas of judicial interaction, but we
suspect that strategic considerations permeate these choices as well (see Ep-
stein and Knight 1998).Application of our strategic model to other stages of
the judicial process, other courts, and other times we leave to the future.

-

2

Selecting an Author:
Assigning'the Majority

Opinion

On December 17,1971, Chief Justice Warren Burger assigned the majority
opinion in Roe v. Wade (1973) to Justice Harry Blackmun. Justice William
Douglas immediately lodged a protest to this assignment in a memo to the

chief justice on December 18. Douglas's principal complaint was that the

chief justice assigned the majority opinion despite being a member of the mi-

nority coalition in the Court's conference discussion of Roe. What is more, ac-
cording to Justice Douglas, the assigned author was also a member of the

three-justice conference minority. Douglas concluded that "to save future

time and trouble, one of the four, rather than one of the three, should write

the opinion" (Douglas 1971).1 Chief Justice Burger disputed Douglas's ac-

count of the conference discussion. He responded to Douglas in a memo by
stating: "At the close of discussion of this case, I remarked to the Conference

that there were, literally, not enough columns to mark up an accurate reflec-

tion of the voting in either the Georgia or the Texas cases. I therefore marked

down no votes and said this was a.case that would have to stand or fall on the
writing, when it was done" (Burger 1971b).

When the Court later chose to set Roe v. Wade for reargument the follow-

ing term, Justice Douglas took the unusual step of drafting an opinion to dis-

sent from that decision.2 Although this opinion was never published, Douglas

I Sevenjusticesparticipatedin the considerationof Roev. H1ldeduringthe 1971term.At the
timeof oralarguments,thereweretwovacanciesthat wereeventuallyfilledbyJusticesPow-ellandRehnquist.

2 ChiefJusticeBurgerhadpushedforthe casetobeheldoveruntila completeCourtwithnine
justicescouldconsidertheissue.JusticeWilliamDouglas(1972a)arguedthatBurger'smove
wasa strategicchoiceto influencethe legaloutcome:"The pleathat thecasesberearguedis
merelyanotherstrategyby a minorityto somehowsuppressthemajorityviewwiththehope
thatexigenciesof time willchangethe result.That mightbe achievedof courseby death01'
conceivablyretirement.But thatkindof strategydilutesthe integrityof the Court."During

29
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In the previous chapter, we sawthat Justice Thurgood Marshall refused to ac-
cept what he viewedas Chief Justice Warren Burger's "ultimatum" to restrict
the Court's ruling in Ake v. Oklahoma (1985) to capital cases. In response to
Marshall's refusal to add the four words he sought, Chief Justice Burger told
Marshall, "I did not know I sent you an 'ultimatum.' I rarely start a new year
with such! . . . I will try my hand at a separate opinion" (Burger .l985b). In
the end, Burger wrote an opinion concurring in the Court's judgment in fa-
vor of Ake, but he refused to join the Court's opinion. Instead, Burger's opin-
ion stated that he interpreted the Court's ruling to only apply to capital cases.
Although Marshall was still able to give his opinion the imprint of the Court
majority, Burger's decision to concur, rather than join the majority, did influ-
ence the development of the law.Since the Court released its ruling in Ake v.
Oklahoma,Burger's concurrence has been cited in several state cases as justi-
fication for restricting Ake's scope to capital cases (Medine 1990;Giannelli
1993).As one legal scholar put it, "as a result [of Burger's concurrence], there
has been some uncertainty as to whether Ake applies to noncapital cases" (Me-
dine 1990, 312). .

Although Burger agreed with the final outcome favoringAke supported by
Marshall and the six justices who signed the majority opinion in Ake v. Okla-
homa,Burgercaredaboutmorethanjustthedispositionofthecaseanditsef-
fect on Glen Burton Ake's life. Burger's preference for the way the law was
written, rather than the case disposition, affected his final vote. By publishing
a concurring opinion, Burger somewhat influenced the development of the
law. In contrast, Sandra Day O'Connor's efforts to accommodate her col-
leagues in United States v. Hensley (1985) prompted William Brennan to re-
verse the position he took at conference and to join the majority coalition.
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On January 8, 1985, the Supreme Court announced its ruling in United

Statesv. Hensley.The government, in this case,was attempting to reinstate the
firearm possessionconviction, overturned by the U.S. Court ofAppeals for the
Sixth Circuit, against Thomas Hensley. At issue was whether the police stop
of Hensley's car was lawfulunder Terryv. Ohio (1968).A unanimous Supreme
Court ruled that the investigatory stop was permissible even though the basis
for the stop was a "wanted flyer" issued by another police department in the
Cincinnati metropolitan area, rather than an ongoing investigation.

Police officers in Covington, Kentucky, pulled over Hensley's car after re-
ceiving the flyer from the St. Bernard, Ohio, police department. An inform-
ant, Janie Hansford, had told the St. Bernard police that Hensley drove the
getawaycar for an armed robbery in which she participated. Even though St.
Bernard police did not believe they had the necessary probable cause for ob-
taining an arrest warrant, they prepared a wanted flyer that was distributed to
other police departments in the area. This flyer informed other departments
that Hensley was wanted for investigation and should be picked up and held.
Information from the flyer was read aloud at each shift change in Covington,
and some officers,who were familiar with Hensley,activelysought him. When
he was spotted driving his car, a police officer called his dispatcher to deter-
mine if there was an outstanding warrant for Hensley's arrest. While the dis~

patcher sought that information, the officer stopped Hensley and, with gun
drawn, directed him and his passenger to get out of the car. A second police
officer arrived on the scene and saw a handgun protruding from under the

passenger seat when he approached the car.A subsequent search of the car un~
covered two more handguns.

When the Supreme Court discussed this casein conference, William Bren-
nan and Thurgood Marshall maintained that the appellate ruling should be
affirmed. Brennan's conference memo indicates that his view stemmed from

his objection to using the officer's subjective intent, that is, the officer's rea-
son for stopping Hensley, to determine the validity of the stop. According to ,
Brennan, the stop would have been permissible if the officer merely wanted
to question Hensley about the robbery. The officer, however, stopped Hens~
ley to determine if a warrant had been issued for his arrest. In Brennan's view,
the Covington police department could not stop Hensley to check for a war..,,,,,
rant since police in St. Bernard, who distributed the flyer, could not have
stopped Hensley for this reason. In addition to Marshall's support for the~
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Brennan position, John Paul Stevens implicitly agreed with Brennan's con-

cern with the role of subjective intent, maintaining at conference that "objec-
tive standards [are] required."

On November 29, 1984, O'Connor circulated the first draft of her major-
ity opinion, holding that TertJlstops can be used to investigate past crimes on
the basis of flyers distributed by other police departments. Justices Byron
White and William Rehnquist joined this draft almost immediately. Itre-
ceived a less welcoming, albeit private, response from Stevens in an exchange
that was later made known to the conference. Stevens objected to the testar-

ticulated in O'Connor's opinion. Instead of relying on an objective reading of
the flyer by an experienced police officer,as the draft opinion stated, Stevens
argued that "the validity of the stop. . . should depend on the information

that was availableto the entire police establishment" (Stevens 1984).That is
to say,as he suggested the opinion be changed to read, reliance on a flyer jus-
tifies a stop only if the originating department has "articulable facts support-
ing a reasonable suspicion that the wanted person has committed an offense"

(Stevens 1984). Otherwise, Stevens feared, the Court would endorse stops
that are "based on totally unsupported flyers or bulletins simply because they
appear to be facially valid" (Stevens 1984). Stevens concluded his memo by
telling O'Connor that he would join her opinion if she "could see [her] way
clear to recasting" the opinion (Stevens 1984).

The following day, O'Connor resp-onded to Stevens by agreeing to the
principle that evidence "is admissible if the officers issuing the flyer had spe-
cific articulable facts giving them reasonable suspicion justifying the stop"
(O'Connor 1984d).When they made this private exchange of notes known to
the conference, Blackmun wrote that-he would join if O'Connor adopted
Stevens's suggestion (Blackmun 1984). A memo from Brennan's clerk sug-
gests this wasBrennan's view as well.He prepared a letter to O'Connor to tell

her that he would join her opinion if she made the change proposed by
Stevens, but he apparently never sent the memo. Instead, even though she
subsequently circulated a draft that made the changes suggested by Stevens,
Brennan asked O'Connor to address "two relatively minor points" on the
standards she articulated (Brennan 1984a).O'Connor responded by noting
~J1atthe language that Brennan questioned resulted from her exchange with
Stevens.Although she was "reluctant to make additional major changes," she
proposed language that might accommodate Brennan's concern (O'Connor



128 Crafting Law on the Supreme Court

1984e).Brennan wrote the next day to thank her "for trying to accommodate
me" (Brennan 1984b).After O'Connor circulated the draft reflecting these
changes, Brennan quickly joined O'Connor's majority opinion.!

As wehave seen in the previous chapters, the choices justices make depend
in large part on interaction among the justices during the crafting of Court
opinions. The deliberations in UnitedStates v. Hensley highlight the impor-
tance of the collegialgame in building coalitions on the Supreme Court. The
changes O'Connor made to her opinion in response to her exchange with
Stevens were important to Brennan's decision to join O'Connor's coalition.2
AsJim Feldman, Brennan's clerk, put it, the first draft of O'Connor's opinion
was "incoherent" (Feldman 1984).The problems, as Brennan saw them, were
resolved by the changes made in response to Stevens's suggestions. In this
chapter, we demonstrate that Brennan's stance in UnitedStates v. Hensleywas
not unique: the willingness of a justice to join the majority opinion coalition
routinely depends upon strategic calculations. Justices understand the rules
and politics of the collegialgame, and they adjust their choices accordingly.

COALITION BUILDING ON THE COURT

In Chapter 4, we learned that opinion authors often struggle to build a ma-
jority coalition of (in most cases) at least five justices (Rohde 1972b, 214;
Rohde and Spaeth 1976, 193-210). The importance of the coalition-building
process has led students of the Court to articulate and test theories to account
for the size or composition of final coalitions (see Schubert 1959, 173-210;
Ulmer 1965; Rohde I972b, 1972c; Rohde and Spaeth 1976; Brenner and
Spaeth 1988a;Brenner, Hagle, and Spaeth 1990).These studies offer impor"-
tant insights into the makeup of finalcoalitions, showing, for example, that the;
importance of a case affects the size of the ultimate majority coalition (Bren!.
ner et al. 1990).

I Brennan also filed a one-paragraph concurring opinion to explain his reasoning.
2 Equally telling, perhaps, is that Marshall's joinder of O'Connor's opinion was profoundly

affected by the choices and suggestions of Justice Brennan. Marshall wrote on the front of
O'Connor's first draft, "/// WJB -." When Brennan wrote Marshall to tell him that h~
thought O'Connor's opinion obviated his concerns, Marshall wrote "OK" on his copy of
the letter. Finally, Marshall put the single word, "Hold," on his copy of Brennan's note.!o
O'Connor requesting further changes in the opinion. Ultimately, Marshall joined O'Connor's
opinion on December ]8, 1984.
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Our focus here movesbeyond a study of the size and makeup of Court coali-
tions. Although these earlier studies tell us much about the impact of justices'
legal and policy views on decisional outcomes, left unexplained are the indi-
vidual choices of the justices as opinion coalitions form. We lack, in short, a
comprehensive explanation of what factors lead justices to embrace particu-
lar opinions and thus how and why the majority opinion coalition develops.
Such outcome-oriented studies, moreover, provide a static portrait of the de-
cision process. But coalition building under the collegial game is a dynamic
process. Indeed, coalition formation is best thought of as the final stage in the
collegial game.At each stage, justices' choices evolvewith the actions and de-
cisions of their peers. An opinion author's concession to one justice, for ex-
ample, may discourage another justice from joining the majority. To under-
stand fully the coalition-building process, we need to explain which factors
influence each justice's decision to sign the majority opinion, recognizing that

justices' decisions are made in concert with the choices of their colleagues.
Legal and judicial scholars certainly recogriize the importance of the

process of building majority coalitions. Nevertheless, weknow far more about
the politics of case dispositions than about the decisions that result in the for-
mation of majority coalitions. If the collegial game can account for the deci-
sions justices make in shaping the majority opinion, we also expect it to ac-
count for justices' willingness to join majority opinions. In short, we expect a
justice's decision to join the majority opinion to result from the pursuit of his
or her policy goals within the constraints of the collegial game. Although at-
titudinalists have demonstrated that policy preferences can generally account
for the disposition favored by each justice, we argue that preferences alone
cannot accoJ,lntfor a justice's decision to join a particular Court opinion.

At first glance, studying coalition formation on the Court is quite difficult.
All deliberations are veiled in secrecy.But once the cloak of secrecy is lifted-
by examining the personal papers of the justices - the process of crafting opin-

ion coalitions becomes transparent. Ironically,it is easier to study the dynamic
character of judicial decision making than the dynamic nature of legislative
voting, since legislative voting occurs simultaneously for all members.3 In
contrast, Supreme Court justices do not simultaneously decide which opin-
ion they will sign. During the opinion-writing process, drafts of the majority

3 On the difficulty of modeling the dynamics of legislative decision making, see Box-Steffens-
meier, Arno]d, and Zorn (]997); Binder, Lawrence, and Maltzman (]999).
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II,

opinion are circulated, as well as dissenting and concurring opinion drafts. At
any time, a justice can circulate a "joinder" announcing his or her intention
to sign a particular draft opinion. These "joinders" constitute the final votes
cast by a justice.

In this chapter, we show that a justice's decision to join a particular draft
of the majority opinion results from the pursuit of his or her policy prefer-
ences within constraints imposed by,among other things, the collegial game.
These collegialconstraints can differ during the deliberations in a case as, for
instance, justices decide to join the majority opinion, offer suggestions to the
majority, or circulate separate opinions. To capture these dynamics, we focus
on the timing of justices' decisions to join majority opinions. The central
question is whether and when a justice chooses to join a draft of the major-
ity opinion. Such a focus will allowus to test whether the decision to join the
majority evolves along with the actions and choices of a justice's colleagues
on the bench. As Richard Fenno (1986, 9) put it, "If we are to explain out-
comes, Ivhodecides IVhenmay be as important to knowas who decides what."
For instance, while some justices will join the first draft of the majority opin~
ion, other justices will join literally months later, after subsequent drafts have
been circulated. Specifically, we model the timing of the 12,119 "joinders"
sent during the Burger Court. Table 5.1 shows which draft opinion justices
joined, whileTable 5.2 indicates how long it took justkes to join those opin~
ion drafts. Our examination of the timing of justices' joining of majority
coalitions indicates that this decis,ion systematically varies with the politics
of the collegial game. The dynamic interactions among the justices shape the
makeup of final coalitions.

BUILDING COALITIONS

II

II

II

~1

Justices' decisions to support what becomes the majority coalition are shaped

by the pursuit of their policy preferences within strategic and contextual con~
straints. The factors we expected to shape justices' willingness to accommo-

date their colleagues and their tactics in shaping opinions should also influ-
ence their decisions on whether and when to join the majority opinion. As seen

in previous chapters, justices' bargaining tactics are in part shaped by ideo-

logical considerations. Thus, the decision to join the majority opinion reflects

the extent to which a draft opinion is consistent with a justice's policy pref-

I

I
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Table 5.1. Timing ofJustim' DecisionstoJoin Majority OpinionDrafts

Sequence of Draft Opinions Number of Justices Joining Draft (%)

First Draft
Second Draft
Third Draft
Fourth Draft
Fifth or Later Draft
Total

8,513 (70.2)

2,426 (20.0)

829 (6.8)
246 (2.0)
105 (0.9)

12,119 (99.9)

Table 5.2. Length of Time until Justices Join Majority Opinion Drafts

erences. If an opinion seems compatible with a justice's policy preferences,
that justice is likelyto join as soon as the first draft is circulated. On the'other
hand, a justice who finds the draft opinion incompatible with his or her pre-
ferred policy outcome.is likely to hold out for new drafts.

Whether a draft opinion is acceptable to a justice will depend first on his or
her ideological proximity to its author. As we have seen, opinion authors at-
tempt to craft opinions that willproduce policyoutcomes consistent with their
policy preferences. Thus, justices are more likelyto find an opinion acceptable
the closer its author is ideologically to them. As Murphy explains, "It would
be much easier for a Justice to vote and join in opinions with a judge whose
policy goals were identical or very similar to his own" (Murphy 1964,73).

The acceptability of a draft will depend, second, on the justice's ideologi-
cal proximity to the emerging majority opinion coalition. Although opinion
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Number of Weeks Number of Justices Joining Draft Opinion Percentage

1 7,343 60.6
2 1,948 16.1
3 963 7.9
4 589 4.9
5 361 3.0
6 269 2.2
7 153 1.3
8 91 .8

9 or more 402 3.3
Total 12,119 100.1
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authors playa significant role in the development of an opinion, they cannot
act unilaterally.The previous chapter demonstrated that, as each new draft is
circulated, the majority opinion changes to accommodate various justices. For
this reason, it is not surprising that justices occasionally use their colleagues'
decision to join as a signal of an opinion's acceptability. The effect of such
changes on each justice is not necessarily uniform. Efforts to accommodate
one justice may make an opinion even less acceptable to another justice. As
much was recognized by Rehnquist in a letter to Justice Thurgood Marshall,
the author of the majority opinion in Alexander v. Choate (1985): "I realize
that these suggestions, if adopted, would entail a major change in your dis-
cussion of the 'reasonable accommodation' requirement of the statute, and
might even, if acceptable to you, be unacceptable to one or more of those who
have 'joined' you" (Rehnquist 1984b).

Policypreferences shape the politics of coalition formation in two additional
ways.First, a justice's ideologicalproximity to dissenting opinions is likely to
be important. The power of such alternative opinions is illustrated in a memo
from Justice Thurgood Marshall to Justice Potter Stewart in Rosenbergv. Yee

Chimlfoo (1971).Marshall wrote, "I voted the other wayand originally joined
Hugo's opinion in this case. I have been worried ever since. Your dissenting
opinion has finallyconvinced me that I was wrong. Therefore, please join me
in your dissent" (Marshall 1971). Likewise, in UnitedStates v.Johnson,John
Harlan reported to Chief Justice Warren Burger, "I had been awaiting Bill
Brennan's dissent before making my finalreturn on your opinion. AsI find my-
self unpersuaded by Bill's dissent, I now write to say that I am ready to join
you" (Harlan 1971b).4Harlan only joined Burger's majority opinion after dis-
covering that he was closer to the majority than to Brennan's dissent.

Second, a justice willbe more likelyto agree with the opinion, and thus join
it, if he or she voted with the majority coalition at conference. A vote with the
majority coalition signals agreement with the disposition of the case and in-
dicates a justice's policy preferences (Segal and Spaeth 1993; Rohde and
Spaeth 1976).Justices who favored the majority at conference may also be
more likely to join the majority since majority opinion authors take more se~
riously the suggestions that are made by justices who support the disposition
favored by the majority (Wahlbeck et al. 1998).

4 While opinion drafts were circulated and correspondence exchanged among the justices, this
case was held over for reargument in United States v.Joh7lS0n(1971a) and then certiorari was
dismissed in UnitedStates v. Johnson (1971b).
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The importance of relative ideological placement suggests the timing of
justices' decisions to join the majority opinion will vary in the followingways:

Opinion Distance Hypothesis 1: A justice will be more willing to join the

mi'jority opinion ifhe or she is ideologically closer to the majority opin-
ion author.

OpinionDistanceHypothesis2: A justice will be more willing to join the
majority opinion the closer he or she is ideologically to the existing ma-
jority opinion coalition.

OpinionDistanceHypothesis3:A justice will be more willing to join the
majority opinion the further he or she is ideologically from dissenting
opinion authors.

OpinionDistanceHypothesis4: A justice will be more willing to join the
majority opinion if he or she voted with the majority coalition at con-
ference.

Because the majority opinion changes along with each new draft and draft
dissents are circulated weeks or months after the initial majority opinion
draft, the second and third opinion distance hypotheses tap the dynamic na-
ture of the opinion-writing process. As a justice's ideological allies make sug-
gestions and extract concessions from the majority opinion author, for in-
stance, the likelihood of an opinion becoming acceptable and thus the justice
joining increases. In contrast, the Opinion Distance Hypotheses 1and 4 can
account only for variation across justices and between cases: because prefer-
ences tend to be stable in the short term, a justice who is ideologically dis-
tant from the author after one draft will be equally distant from the author
after another.

An important collegial constraint that may influence a justice's willingness
to join the majority opinion is the number of justices who have already joined
the majority opinion. As justices decide to join the majority opinion, the lever-
ageof other justices over the opinion author changes.The more votes needed

, to secure a majority, the greater the leverageof a potential joiner.Justice Thur-
good Marshall recognized as much when he informed Chief Justice Burger
that he would not limit hisAke v. Oklahomaruling to capital cases "since seven
of us already agree." Although we know that a majority of the justices would
have accepted limiting Ake v. Oklahomato capital cases, Marshall had no
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Signaling Hypothesis 3: The number of wait statements by justices in re-

action to a draft opinion is inversely correlated with other justices' will-

ingness to join the majority opinion.

Signaling Hypothesis 4: The number of will write statements by justices

sent in response to a draft opinion is inversely correlated with other jus-

tices' willingness to join the majority opinion.
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I I:

incentive to back away from a position that he favored and a majority of the
bench found acceptable. Likewise, Justice Lewis Powell recognized this dy-
namic when he wrote to Justice Rehnquist, "In sum, we need your vote, and
if my suggested'changes are not satisfactory, I will certainly consider any fur-
ther thoughts of yours" (Powell 1986).Justices are more likelyto hold out for
changes in draft opinions - and thus join later drafts of the majority - when
relatively few justices have joined the opinion. In contrast, once the majority
opinion author achieves a majority, a justice's bargaining leverage diminishes
drastically (Murphy 1964,65; Rohde 1972b, 214; see Riker 1962;Riker and
Niemi 1962).The timing of a justice's decision to join will thus va~ywith the
size of the apparent majority coalition, leading us to expect:

Each of these signaling hypotheses incorporates the dynamic nature of Court
decision making because the making of suggestions, the publicizing of one's
intentions, and the drafting of separate opinions can be spread throughout the
duration of the coalition formation process.

Because justices are involved in a repeated game with each other, the na-
ture of the cooperative relationship between pairs of justices is also likely to
influence a justice's willingness to join an opinion being authored by another
justice. Patterns of past cooperative behavior between two justices may lead
one to join the opinions of the other, even if it falls short of his or her most
preferred language for the legal rule being articulated. Conversely, justices
might punish colleagueswho fail to cooperate with them. For example, Court
observers have recently suggested that Justice Antonin Scalia's !Jnwillingness
to compromise and his acerbic opinions haveoffended his colleagues.One for-
mer Scalia clerk has noted that Scalia has "completely alienated" Sandra Day
O'Connor and "lost her forever" (Garrow 1996,69). Given the possibility of
tit-for-tat relationships, we expect the followingstrategic relationship:

CooperationHypothesis: If the majority opinion author has cooperated
with a justice in the past, that justice is likelyto be more willing to sign
the majority opinion than if there is a history of noncooperation.

Majority Status Hypothesis: Once a majority of the Court joins an opin-

ion, the remaining justices will be more likely to join.

This hypothesis, like the Opinion Distance Hypotheses 2 and 3, captures the
dynamic character of the collegialgame: it suggests that the timing of justices'
decisions will vary with the concurrent choices of their colleagues.

Another collegial constraint is imposed by the bargaining tactics of other
justices. In the previous chapter, we demonstrated that these tactics send an
important signal to the majority opinion author. Frequently, wait statements,
suggestions, will write signals, or separate opinion drafts induce an opinion
author to alter the content of the majority opinion. Of course, the public na,.
ture of the memorandums and opinions that constitute the bargaining tac-
tics discussed in Chapter 3 also signal to the other justices that there is some,
thing wrong with the majority opinion and that subsequent drafts may be,
forthcoming. Because authors often accommodate justices' concerns, justice
are likely to wait to see whether and how the author responds, to such re
quests. This dynamic, strategic element of the opinion-drafting process sug"
gests:

Signaling Hypothesis 1: The number be letters from justices that make'
suggestions or voice concerns about a draft opinion is inversely corre-
lated with other justices' willingness to join the majority opinion.

Once again, to test the hypotheses that are derived from the collegialgame
requires one to control for contextual factors that, independent of the inter-
action among the justices, may also affect judicial behavior. As we have seen
,in the previous chapters, justices do not view every case equally. Instead, jus-
tices make a more concerted effort to shape the final opinion if they view the
opinion as important. Thus, we expect a justice to be less willing to defer to
the author and join an opinion draft when the case is important. A memo from
Justice Hugo Black to Justice Brennan, who was authoring the majority opin~
ion, illustrates the role of case importance: "As you will recall, I voted to re-

SignalingHypothesis2: The number of first drafts of separate opinions
circulated in response to a draft opinion is inversely correlated with
other justices' willingness to join the majority opinion.
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verse these cases. . . . I am still of that opinion but in view of the comparative

unimportance of the cases in our whole field of jurisprudence, I have decided
to acquiesce in your opinion" (Black 1970).Thus,

CaseImportanceHypothesisJ: Justices will be less willing to join the ma-
jority opinion if a case is politically salient.

CaseImportanceHypothesis2: Justices willbe less willing to join the ma-
jority opinion if a case is legally salient.

A justice's institutional position may also influence his or her willingness
to join ~particular opinion. First, as we hypothesize in Chapter 3, justices may

be less likely to bargain with freshman authors (see Murphy 1964,49). If so,
justices should>be more willing to join draft opinions if the author is new to
the bench. Second, the chief justice inevitably feels more pressure to produce
a unified Court than his brethren. Thus, the chief should be more willing to

join opinions than his colleagues,all elsebeing equal. Third, if an experienced
justice is authoring the majority opinion, other justices might view this as a
signal that the legal reasoning contained in an opinion is sound. Therefore, we
expect justices to be more willing to join an opinion being crafted by an ex-
pert. As Murphy notes, "An actor might conclude that 'A is an expert in this
field, and I am not. The cost of becoming an expert is so high that I find it
more efficient to followA than to become an expert myself'" (1964, 39). We

hypothesize the following:

Freshman Hypothesis: If the majority opinion author is new to the
bench, other justices will be more willing to join the majority opinion
than if a more senior justice is authoring the majority opinion.

ChiefJustice Hypothesis: Chief Justices will be more willing to join the
majority opinion than their colleagues.

ExpertiseHypothesis: If an opinion author has a great deal of expertise,
other justices will be more willing to join the majority opinion.

Competing time pressures that justices encounter constitute the third con""
textual feature of decision-making settings. Extracting concessions from the

opinion writer prior to joining the majority opinion requires an investment 0
time and energy that justices frequently do not have.The time pressures a ju
tice feels depend on two factors - the justice's workload and the amount I

time she or he has to complete the work. Workload pressures are likely to b
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exacerbated at the end of a term. For this reason, McGuire and Palmer note,
"the point in the term at which a case receives formal treatment on the mer-
its could well have implications for the outcome" (1995, 694). In particular,
end-of-term pressures may compel justices to join an opinion, rather than
hold out for subsequent drafts, as the Court reaches its traditional July recess.
This was suggested byJustice Harlan in a memo to Chief Justice Burger, "I
am glad to join your opinion in each case. If end-of- Term pressures permit, I
may write something in addition" (Harlan 1971c).We expect:

WorkloadHypothesis:The heavier a justice's workload, the more will-
ing he or she will be to join a majority opinion.

End-of- Term Hypothesis: As the end of the Court's annual term ap-
proaches, justices will be more willing to join the majority opinion be-
ing circulated.

These two factors also capture the dynamics of the Court's decision-making
context. A justice's workload and the length of time till the end of the annual
term vary over the course of deciding a particular case.

The likelihood that a justice will find an opinion acceptable is a function of
another contextual factor: case complexity.In the previous chapter we learned
that, when a case is complex, the opinion author will make additional efforts
at accommodation. According to Chief Justice Rehnquist, "many of the cases
that we decide are complex ones, with several interrelated issues, and it is sim-
ply not possible in the format of the conference to have nine people answer-

"ingeither yes or no to a series of difficult questions" (Rehnquist 1987,293).
As a result, it should be harder for a justice to come to a decision and for an
author to build a winning coalition for cases that address numerous, difficult
legal issues. This suggests:

CaseComplexityHypothesis:The more complex a case, the more reluc-
tant a justice will be to join the majority opinion.

DATA AND METHODS

'fo uncover the politics of opinion coalition formation, we model the timing

of j~stices' decisions to join each majority opinion released during the Burger
.Court. Specifically,weexamine the number of days from the circulation of the
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: Iii

first-draft majority opinion until each justice joined the majority opinion in
each case decided during the Burger Court.5 These data capture the dynamic
process of majority opinion coalition formation by focusing on each justice's
decision about whellto join the majority opinion.

As in the previous chapter, a duration model is the appropriate estimation
strategy. Such an estimating technique has two distinct advantages for mod-
eling this dependent variable. First, duration models are capable of dealing
with events that may never occur.6 Second, such a statistical model is well
suited for testing our dynamic conception of coalition formation. Because a
duration model can include time-varying covariates, we can incorporate in-
dependent variables that reflect the changing posture of justices during the
deliberative process in a caseand thus show how a justice's decision to join the
majority opinion is affected by the concurrent choices of the other justices.

II.""
II

I:

I'

5 The calculation of the number of days it takes a justice to join begins with the date on which
the first majority opinion was circulated. This means that justices who joined the same day as
the first majority opinion draft was circulated take on the value of I, justices who joined the
day after the first majority opinion was circulated are assigned a 2, and so on. We obviously
exclude the majority opinion author from this analysis.

Information on the date on which each justice joined the majority opinion was largely col-
lected from Brennan's circulation sheets (see Appendix I). If we could not locate the infor-
mation on the circulation sheet, we consulted Brennan's, Marshall's, and Douglas's case files.
Of the 12,213 majority opinion signatures that occurred during the Burger Court, 12,119were
noted on Brennan's circulation sheets or in the case files. We therefore excluded the 94 miss-
ing joinder memos from our analysis because we could not locate a date for that action in ei-
ther Brennan's circulation sheets or Brennan's, Douglas's, or Marshall's case files.

" A duration model is .appropriate for handling data that are right censored, that is, data for
which an event never occurs. In the context of our data, justices who never join the majority
opinion - they dissent from it or author a concurring opinion that joins no part of the majorl

ity -represent censored data. Excluding these justices could result in selection bias, and a du-
ration model includes the information by treating justices who did not join the majority opin- II
ion as censored data. The data therefore contain a variable for whether the justice wascensored
(i.e., never joined the majority) or not censored (i.e., joined the majority), and the model is'ul.
estimated using both types of observations. The censored observations contribute to the like-
lihood through the survivor function, which indicates the probability of not having an event
at time t, and the noncensored observaiions through the probability density function, which
is the instantaneous probability of having the event at time t (Greene 1997,986-987: Yam-
aguchi 1991, II). Examples of the use of censored data in duration models abound in the lit-
erature. Yamaguchi, for example, uses a Cox model in exploring the length of time until a stu.e
dent drops out of college, and he censors students who did not drop out of college (Yamaguchi
1991, I39).ln an examination of campaign war chests and challenger entry into congressional
races, Box-Steffensmeier (1996) and Box-Steffensmeier and Jones (1997) censor observations ,II
in which a challenger never entered. In a study of race rioting in the 1960s,Myers (1997) cen-
sors cities in which a riot never occurred. We, however, also estimated our model on only those
justices who actually joined the majority opinion, finding that the results were largely com"
patible. The results for three variables did change, though: Di..sentDista1lL'eand W07'kloa4Ii
dropped out of statistical significance, while Legal SalieuL'ebecame statistically significant.

i,
I'
11
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By focusing on the timing of this decision and by using a duration model, we
can explicitly test how the changing decision context in a case affects a jus-
tice's decision to join the majority.

Our dependent variable is the hazard rate (or instantaneous "risk") that a
justice will join the majority at time t, conditional on him or her not already
having done so (Yamaguchi1991,9). Wecan therefore estimate the risk of jus-

tices joining each draft of the majority opini~n circulated for each case.To do
so, our data set includes an observation for each justice and every circulation
of a new majority opinion draft in each case decided during the Burger
Court.7 The hazard rate is therefore determined at each point in time (i.e., af-
te~each draft opinion is circulated) by the values of the explanatory variables
at that time.8This strategy followsdirectly from the decision-making process
on the Court, in which each justice must decide whether to join an opinion
draft after it is circulated. Our duration model, which takes the form of a Cox

proportional-hazards model, therefore directly captures the decision-making
context each justice facesY

11Idependent Variables

CoalitiOll Distallce. This is a modified version of the coalition distance meas-

ure used in Chapter 3 and in the preemptive accommodation model of Chap-

ter 4. Whereas the Coalitioll Distallce measures employed in Chapters 3 and 4

were static in nature (they were used in models where time-varying covariates
would be inappropriate), in this chapter we create a dynamic coalition distance

7 Because each of the justices in our data appears repeatedly over time, it is possible that the
residual for a particular justice's time until joining the majority opinion in one case is corre-
lated with the residual for that justice in another case (see Segal, Cameron, and Covel' 1992;
Stimson 1985). We control for correlated errors by using the robust variance estimator (Lin
and Wei 1989). More specifically,we used Stata's robust command, clustering on the thirteen
justices in our study. The procedure controls for "within-justice" correlation over time.

8 Thus, the data may contain multiple entries for a justice in a particular case. To illustrate, the
first entry for each justice corresponds with the period of time between the circulation of the
first majority opinion draft and the second draft, if any is circulated. The second observation

for a justice pertains to the period between the second and third drafts. The number of days
that have passed since the first draft has been circulated reflects the number of days until the
circulation of the next draft, if the justice did not join the earlier draft, or the number of days
from the first circulation until the justice told the author that she would join the,draft opin-
ion. In addition, we include a censoring variable that indicates whether the justice joins that
draft of the majority opinion. Once the justice joins the majority opinion, we do not add fur-
ther observations for the justice in subsequent circulations.

9 We"used the "stcox" command in Stata 5.0 to estimate this model.
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measure. This measure, like the one in the previous chapters, is determined
by calculating the absolute ideological difference between the justice and the
coalition that has formed supporting the opinion. The ideological difference
is basedon the same issue~specificcompatibility scores used in Chapters 3 and
4. Unlike the coalition score we calculated in the previous chapters, the coali-
tion's mean ideology is subject to change from draft to draft as new justices
enter the coalition. A larger positive score on this variable indicates that the
opinion coalition is further from the justice than from the majority opinion
author. 10

DissentDistance.The ideological distance between the justice and the closest
dissenting opinion author, compared with the majority opinion author, paral-
lels the CoalitionDistancemeasure. First, we calculate the absolute difference
between the justice and the ideologicallyclosest justice who had circulated a
dissenting opinion in the case. Second, we subtract the ideological distance
between the justice and the closest dissenter from the Author Distancemeas-
ure used in Chapter 3.11If the dissenters are closer to the justice than the au-
thor, the DissentDistancevariable receives a positive value; it is scored nega-
tive if the author is ideologicallycloser than the dissenters. This variable may
change with each draft.

ConferenceMajority. We use a dichotomous variable for whether each justice
voted with the conference majority, as gleaned from Justice Brennan's docket

10 Because there would be missing data in those instances where no justices had joined the ma-
jority coalition, we employed a two-step procedure for calculating the coalition distance
measure. First, we calculated the absolute difference between a justice's issue-specific ideol-
ogy and the forming majority coalition's mean ideology (excluding the justice and the au-
thor) using the liberal voting record in Spaeth's value groups (see Spaeth 1994; Epstein et
at. 1994, table 6-1). The identity of the justices who had joined the majority is taken from
Brennan's circulation records of justices' actions. If no justices had joined the majority, the
justice's difference between the forming majority coalition and the author is equal to O.Sec-
ond, we subtracted the Author Distal/cemeasure from the ideological.distance between the
justice and the opinion coalition. If the forrping majority coalition is further from the justice
than from the majority opinion author, the coalition ideology variable receives a positive
value, while it receives a negative value when the forming coalition is closer to the justice than
to the author. In effect, this measure taps whether the coalition that has joined the opinion
is likely to have pulled the opinion toward or away from the justice.

11 The identity of justices who had circulated a dissenting opinion was taken from Brennan's
circulation records. If no justices had circulated a dissenting opinion, the justice's difference
between the dissenters and the majority opinion author is equal to O.
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books. If a justice voted with the majority at conference, we code him or her
as 1, 0 otherwise.

Workload. This is a slightly modified version of the workload measure used in

the previous chapter to determine whether opinion authors engaged in re-
sponsive accommodation. In the previous chapter, we measured the workload

of each opinion author as the number of majority and separate opinions on
which he or she was working on the day each opinion draft was circulated. The

measure in this chapter differs in only one respect; instead of looking at an
opinion author's workload, we examine the workload of each justice who is

deciding whether to join the majority, updating the workload score as each
draft is circulated.

The measures for Number of Suggestions, Number of Waits, Number of Will
Writes, ,and First Drafts of Separate Opinions are nearly identical to those in

Chapter 4. There is only one difference in their measurement from Chapter 4:
because here we expect that one justice's decision depends on the tactics em-

braced by other justices, we exclude a justice's own tactics from his or her meas,-

ure. Thus, each of these measures is a count of the number of such responses

to a draft opinion coming from justices other than the one being explained. The

measures of Political Salience, Legal Salience, Have Majority, Chief Justice,

Freshman Author, Author E:xpertise,End of Term, and Case Comple:1:ityare iden-
tical to the measures used in the previous chapter. The Author Distance and Co-

operation measures are identical to those employed in Chapter 3.

RESULTS

Table 5.3 reports the results of a Cox regression model with time-varying co-
variates in which the dependent variable is the "risk" that justices joined each
draft 0.(the majority opinion circulated in cases decided during the Burger
Court. The highly significant chi-square enables us to reject confidently the
null hypothesis that all of the independent variables jointly have no effect.12
rJ'he parameter estimates (and significance levels)support our theoretical ar-

12 After controlling for our independent variables, the baseline hazard suggests that, as more
time elapses, justices are at slightly greater risk of joining the majority opinion.

~i

1]1

~1
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Table 5.3.,.Cox Regression of the Timing of Justices ,

Joining of Majority Opini01ls

i I

I
, I

Variables Estimate Robust Standard Error

Polity Prefermces
Author Distance

Coalition Distance
Dissent Distance

Conference Majority

Strategic bzteracti01z

Cooperation

Have Majority
Number of Suggestions
Number of Waits

Number of Will Writes

First Drafts of Separate Opinions

-.034"''''
-.041"'"
-.011"'''''''
L610"""'"

.003

.002

.002

.071

L003"""'"
.204'"

-.187"""'"
-.161"'''''''
-.128'"
-.106"'''

.261

.117

.018

.022

.047

.012

Contextual Controls

Political Salience

Legal Salience

Case Complexity
End of Term

Workload

Chief Justice
Freshman Author

Author Expertise

Number of Observations

Log-Likelihood

Chi-Square

-.017"""'"
-.065
-.151
-.002"""'"
-.018
-.109

.065
-.000

32,557
-106,178,39

153,908.72"""'"

.004

.061

.009

.000,

.008

.065

.048

.008

"'p::; .05; up::; .01; u"'p::; .001 (one-tail tests).

gument that justices decide to join based on the effect of that choice on se,",
curing their policy objectives.As we show in this chapter, the formation of the,

majority coalition reflects justices' pursuit of their policy preferences withip
the constraints of a case and the Court. Most importantly, the results show,!
that the collegial game influences justices' final votes in a case,which bolsters
our argument that the coalition formation process is interdependent, in part,
animated by the evolving strategic context of each case.
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Our first set of hypotheses posited that the timing of a justice's decision to

join the majority opinion depends on the extent to which a draft majority
opinion comports with a justice's policy preferences. The signs of both the
Author Distanceand CoalitionDistancecoefficients demonstrate that justices
are at greater risk to join a draft of the majority opinion when they are ideo-
logically closer to the author or to the opinion coalition supporting a draft
opinion. For example, the hazard rate (the instantaneous risk that a justice will
join a draft opinion) increases by 92.7 percent when a justice is ideologically
aligned with, rather than distant from, the majority's author. 13Additionally,
the hazard rate increases more than threefold if a justice is more ideologically
compatible with the emerging opinion coalition than not. In short, after an
opinion draft is circulated, the hazard of a justice joining the opinion increases
the closer a justice is ideologically to either the author or the emerging opiIi~
ion coalition.

The influence of policy preferences is seen in two additional ways. Our
Opinion Distance Hypothesis 3 suggested that the closer a justice is to authors
of dissenting opinions, the lower is his or her risk of joining the majority.The
coefficientfor DissentDistancesupports this hypothesis: the hazard of joining
drops by 79.5 percent when a justice is in ideological agreement, rather than
disagreement, with the dissenting authors. Wefurther suggested that mem~
bel's of the conference majority would be more receptive to joining a major-
ity opinion draft. Our result for C01lfere1lceMajorityshows thatthe hazard of
joining increases by400 percent for members of the majority conference coali-
tion. Taken together, these four' variables indicate that a justice's decision to
join an opinion is dramatically influenced by his or her policy goals.

A justice's decision to join is also influenced by the concurrent choices of

his or her colleagues.These choices represent a central part of the collegial
game and thus help structure the decisions other justices will make. In the

Majority Status Hypothesis, we proposed that a justice's bargaining leverage
affects his or her decision about joining a draft of the majority opinion. This
idea captures an important dynamic element because, as justices decide to

13 To calculate the impact of the covariates, we vary one variable. This produces the percentage
change in the relative "risk" that a justice joins the majority given changes in the value of an
explanatory factor. For the formula used to calculate these figures, see Box-Steffensmeier
(1996,367). For Autltor Distance we set the values at 0 and 78.1. The figures for Coalition
D.stancemeasures were set at -10.09 and 17.0; and the values for DisselltDistancewere set at
-69.5 and 78.1. The values for Cooperationwere set at-.16 and .84. PoliticalSaliencewas set
at -.92 and 37.27. All other independent-variable values are listed in the text.
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join the opinion, the coalition's size changes. The. positive coefficient on
Have Majority indicates that once a majority opinion coalition forms, the
hazard of joining increases by 22.6 percent. This result shows that justices
are more inclined to join a draft of the.majority opinion once a coalition has
formed and their leverage over the author has thus diminished.

Additional components of the collegial game include the signals sent by
colleagues in the process of deciding cases. The use of each of these tactics
(which are discussed at length in Chapter 3) signals to other justices that a
particular draft is lacking in some way.Thus, we expect that when a justice
signals disagreement with a draft opinion, other justices will be less amenable
to joining it. The negative and statistically significant coefficient for our
Signaling Hypotheses 1-4 supports these hypotheses. If a suggestion, wait
statement, will write signal, or a first draft of a separate opinion is circulated
in response to a draft opinion, then other justices are at less risk to join that
draft.

For example, the. coefficient for Number of Suggesti01lsindicates that each
additional suggestion submitted in response to a draft opinion decreases the
hazard of any justice joining that draft by 17.1percent. If a draft opinion re-
ceivesthe maximum number of suggestions in our data (11),as compared with
no suggestions, the hazard rate lowers by 87.2 percent. Statements of uncer-
tainty about a draft opinion have a similar effect. The hazard rate decreases by
14.9percent for each additional justice stating his or her intention to await up-
coming developments. If a justice either declares an intention to write sepa-
rately or actually circulates a draft of a separate opinion, then the hazard of
other justices joining also decreases. Each additional justice stating his or her
intention to write separately or actually circulating the first draft of a separate
opinion in response to a draft of the majority lowers the risk of other justices
joining that draft by 12.0and 10.1percent, respectively.

A better sense of the substantive meaning of these hazard rates can be
gleaned from Figures 5.1 and 5.2. Each figure showsthe probability that a jus-
tice will not join a draft of the majority opinion (i.e., the survival curve), con-
ditional on the responses of other justices to that draft opinion. Figure 5.1 in-
dicates that when a justice sees one other justice signal an intention to await
upcoming developments, he or she is much more likely to refrain from join-
ing that draft of the majority. For example, if the first draft of the majority had
been released 60days ago,a justice has a 35.2 percent chance of 1Iotjoining the
current draft, provided no other justice had responded to that draft with a wait
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Number of Waits=1
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Figure 5.1. Influence of Wair Signals on Justices' Joining of Majority Opinions.
\
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Figure 5.2. Influence of Will Write Signals on Justices' Joining of Majority Opinions.
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signal.14If, by contrast, a justice witnesses one other justice signal that he or
she will wait, the probability of his or her not joining the opinion draft in-
creases to 53.8 percent. Figure 5.2 demonstrates that will write signals exert
a similar influence. For instance, the probability of a justice choosing not to
join a draft opinion, sixty days after the first draft of it was released, increases
from 35.7 percent to 47.6 percent if one, as opposed to zero, justices respond
to that draft by stating that they will write separately.These results clearly in-
dicate that a justice is much less likely to join a majority opinion draft if other
justices havecriticized it in some way.Wetherefore find considerable evidence
that a justice's final vote in a case depends in part on the concurrent choices
made by his or her colleagues on the bench.

The final variable tapping strategic interdependencies on the Court is the
past level of cooperation between the opinion author and a justice. The sta-
tistical results support the hypothesis that the greater the level of cooperation
a justice received from an author in the past, the higher the risk he or she will
join the majority opinion. The hazard of joining the opinion nearly triplesi~
the author was previously uniformly cooperative rather than uncooperative
with a justice. Further evidence of the importance of the collegial game ap~:
pears in a log likelihood ratio test. This test shows that the model includinl!".
the signaling, majority status, and cooperation hypotheses is a significant iIr
provement over either a model that only includes the opinion distance val'
abies (chi-square =980.43; P ~ .001) or a model that includes all of the otl-).I
covariates (chi-square =755.28; p ~ .001).

The support wehave found for the collegial game occurs in spite of the fac
that we have controlled for the numerous contextual factors that may infll

ence a justice's decision to join an opinion. Frequently, these variablesare sji
nificant. In previous chapters we learned that the tactics of opinion assigno~.
majority opinion authors, and other justices on the Court vary by case salient
and complexity.Thus, we hypothesized that in salient cases a justice will be"::
less risk to join a draft opinion. The negative coefficient for PoliticalSaliel!:
indicates that the hazard of justices joining the majority opinion is lowedi

politically salient cases. In particular, the hazard rate drops by 48.3 perce;
when comparing an extremely politically salient case with a nonpolitical]
salient case.The coefficient for LegalSalience,although in the anticipated di
rection, is not statistically distinguishable from O.Likewise, we did not fin

14 We calculate these simulation numbers after controlling for all other variables at their m
values.
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support for the hypothesis that justices would be less at risk to join a draft
opinion if the case was legally complex.

An additional control we imposed taps the institutional positions occupied
by,justices. In previous chapters, for example,wehave shownthat Burger's po-
sition as chief justice affected his tendency to assign opinions to ideologically
compatible justices, preemptively accommodate colleagues,and bargain with

" opinion authors. Here, however, we find no support for the conjecture that the
chief justice is at any greater risk to join a draft opinion. We also do not con-

firm that justices deciding to join opinions written by expert authors will also

manifest a higher hazard of joining. Neither do the data suggest that justices

voting in cases authored by freshman justices would be more at risk to join. In-

stitutional position, in short, appears not to matter in this setting.
',",,We also tested the influence of two constraints that are related to the time a

justice has to pursue an alternative to joining the majority opinion. First, con-

sistentwith our hypothesis, we find that justices respond to end-of~term pres-

.,sures: the further away the end of the term, the lower the hazard of joining. If
there are 178 days left in the term, as opposed to 38, then the hazard rate de-

creases by 25.7 percent. Contrary to our other workload expectation, however,
justices were not more at risk to join when they had larger workloads. IS

,I

CONCLUSION

ur, findings support the proposition that the opinion coalition formation
rpcess is dynamic and interdependent. A justice's decision to join the ma-
,rity opinion results from his or her pursuit of policy preferences within the
)ntext and constraints of each case.Once again, preferences alone do not dic-

lte'behavior on the U.S. Supreme Court. A case's changing strategic envi-
I),ment,as well as a justice's policy preferences, playa central role in ac-

\lnting for a justice's decision to join the majority opinion. Although it is
~arthat justices' votes on a case's disposition are largely determined by their
,licypreferences (seeSegal and Spaeth 1993),the collaborativeenvironment

"the Court plays an important role in a justice's willingness to join the ma-
'rityopinion.

It may be that justices with heavier workloads concentrate on writing majority opinions and
thus put off making decisions about whether to join other justices' majority opinions,

II
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Our empirical results confirmed all of the hypotheses generated from our
core theoretical argument. As outlined in Chapter 1, our perspective can be
encapsulated in two postulates: justices prefer legal rules that comport with
their policy goals (Outcome Postulate), and, given the Court's intrainstitu-
tional rules, justices must often act strategically in order to secure their pol-
icy preferences (Collective Decision-Making Postulate). The timing and will-
ingness of a justice's decision to join the majority opinion, we saw,was driven
in large measure by these two factors.

First, justices' joining of majority opinions depends on the extent to which
a draft opinion comports with a justice's policy preferences. Justices who are
ideologically closer to the majority opinion author and the opinion coalition,
ideologically distant from the dissenters, or members of the conference ma-
jority are more willing to sign the majority opinion. Second, justices take into
consideration the strategic context of a case, namely the decisions made and
signals sent by their colleagues.The timing and willingness of the decision to
join the majority opinion vary along with the changing size of the majority
opinion coalition, the concurrent bargaining tactics adopted by other justices,
and the cooperative relationship each justice has with each of his or her col-
leagues.

Our results in this and the previous three chapters strikingly highlight the
importance of the collegialgame across the Supreme Court. First, opinion as-'
signors' use of their policy preferences in assigningopinions is conditioned by
the strategic setting of a case. Second, justices regularly attempt to entice the
majority opinion author to adopt legal rules consistent with their policy pref-
erences. Third, opinion authors themselves recognize that the collegialnature
of the institution restricts their ability to pursue their own policy views, re-
sulting in strategic accommodation of their colleagues' views.In this final em-

pirical chapter, we see th~end result of the collegialgame.Justices take note of 'i
their colleagues' actions on each caseand update their strategies accordinglyas,
they decide whether and when to join the majority opinion. Some strategic ma,. ,
neuvers, such as the assembling of fivevotes for a majority, lead the remaining ;m
justices to join the majority.Other tactics, such as the sending of threats or cirt '

culation of separate opinions, deter justices from joining. Justices, we show,
take seriously the signals sent during the collegial game - indeed, so seriously
as to markedly influence their final action on each Supreme Court case.Strate~"ii
gic interdependence clearly shapes the politics of the collegial game.

6

Conclusion

In the introduction to his classic analysis of bargaining and compromise on
the Supreme Court, Murphy (1964, 3) wrote: "While no writer of the tradi-
tional or behavioral persuasion has argued that a justice's range of choices and
method of expression are limited to voting and writing opinions. . . neither-
to my knowledge - has any scholar made a systematic effort to outline what

other mode_sof expression are practically possible and what is the real range
of choices open to a justice." Although Murphy set out to explain the choices
justices make, he recognized that his work did not systematically test his no-
tions of strategic interaction (1964, 3). Thirty-five years after publication of
Murphy's book, scholars are just beginning to offer systematic theoretical and
empirical treatments of the opinion-writing process on the Court.

By focusing our analysis on the opinion-writing process throughout the
Burger Court, wehave been able to demonstrate systematically and rigorously
that preferences alone do not dictate the choices justices make. Instead, their
decisions result from the pursuit of their policypreferences within constraints
endogenous to the Court. These constraints primarily stem from intrainsti-
tutional rules on the Court, which give the Court its collegial character.

, In each of the key stages used to craft the majority opinion, we see that jus-
tices make decisions that are based on the behavior, signals, or preferences of

tlwir colleagues.Consistent with the second postulate articulated in Chapter
.1, then, Court pecision .making is interdependent: the choices one justice
makes in a case depend in part on the decisions being made by his or her col-

,leagueson the bench. By taking these strategic factors into account, each jus-
tice is more likely to achieve his 01'her policy goals than by acting on prefer-
ences alone. Thus, we see the collegial game being played in the assignme1;lt
of the majority opinion, in the writing of the majority opinion, in justice,s'
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