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Supreme Court opinions contain legal rules with broad policy ramifications, and justices try to shape
the substanee of the Court’s opinions. Despite this expectation, scholars have neither systematically
measured nor explained the extent to which justices attempt to affect majority opinions. We articu-
late and test a model that explaing how justices respond to majority opinion drafts. Qur argument is
that justices decide how ta respond based on the effect a chaice will have on securing their palicy
goals. The costs or benefits of 2 choice, moreaver, are a funetion of strategic and contextual factors,
including a justice’s agreement with an opinien, the callaborative decision-making setting on the
Court, case characteristics, and attributes of the justices. Qur data analysis strangly supports our ar-
gument showing that, amaong other considerations, justices’ responses result from their disagreement
with an opinion, the author’s priar level of cooperation with them, and the salience of a case.

Dccision making on the US. Supreme Court is a collaborative enterprise
among the justices. Although majority opinion authors exert a disproportionate
influence over the doctrines developed in opinions, they cannot act unilaterally
(Baum 1989; Maltzman and Wahlbeck 1996a; Rohde and Spaeth 1976; Slotnick
1979). The collaborative nature of the opinion-writing process stems largely
from the author’s need to have a majority of justices join the apinion once it is
circulated before it becomes the opinion of the Court. This institutional rule
therefore provides incentives for justices to bargain with the majority opinion
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author and for the author to sometimes accommodate their concerns. Thus, at the
heart of the decision-making process are policy-ariented justices who emplay a
“mixture of appeals, threats, and offers to compromise” (Murphy 1964, 42) to
encourage their colleagues to support legal rulings that reflect their policy pref-
erences. As Justice William Brennan put it: “Before everyone has finally made
up his mind [there is] a constant interchange among us . . . while we hammer
out the final form of the opinion” (Brennan 1960, 405}. Or, as Justice Tom Clark
wrote succinctly, once the opinion draft is circulated, “the fur begins to fly”
(1959, 51; as quated in O'Brien 1994, 307).

Palitical scientists, however, have not systematically studied the politics and
tactics central to the opinion-writing process. Although published work often
mentions the importance of compromise, bargaining, and negotiation an the
Court, what little empirical support that exists derives from journalistic, his-
torical, or case study sources (Cooper 1995; Murphy 1964; Schwartz 1985,
1988, 1990, 1996; Simon 1995; Ulmer 1971; Westin 1958; B. Woodward and
Armstrong 1979). As a result, political scientists possess little theoretical or em-
pirical knowledge about the extent or influence of justices’ responses to draft
majority opinions.

Although scholars have begun to examine majority opinion authors’ efforts
to accommodate their colleagues (Epstein and Knight 1998; Johnson 1996;
Wahlbeck, Spriggs, and Maltzman 1998), they have not yet systematically con-
sidered the full range of “appeals, threats, and offers to compromise™ that
justices use to influence the majority opinion author. We use data derived from
Justice Brennan’s personal papers to examine the responses of justices to major-
ity opinion drafts. Our basic claim is that justices are rational actors, choosing
how to respond to majority opinion authors based on the effects alternative
choices have on achieving their policy objectives. These effects are determined
in part by the choices made by their colleagues.

Justices’ Responses to Majority Opinion Authors

The crafting of the majority apinion is shaped, as Justice Brennan put it, by
the deliberative process. After an opinion is assigned to a particular justice, he ar
she begins to write a draft apinion for the Court. Once the author “has an unan-
swerable document,” it is circulated to the other justices (Clark 1939, 51). Court
custom is for the justices to respond to the draft opinion in writing, noting their
support, cancerns, suggestions, or the like (Rehnquist 1987, 302; B. Schwartz
1996, 7}. The author circulates subsequent majority opinion drafts to respond to
the concerns expressed by justices, and other justices respond with subsequent
memaranda or separate opinions. This process continues until every justice joins
either the majority opinion or a separate opinion circulated by another justice.

Although justices who do not vote with the majority coalition at conference
have a minimal role in shaping the majority opinion {Wahlbeck, Spriggs, and
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Maltzman 1998), every member of the majority has the opportunity to influence
the content of the majority opinion through the deliberative process. Indeed, one
expects justices to expend time and resources trying to shape the Court’s apinion
given the impact of the legal rules undergirding majority opinions (see Spriggs
1996}. To influence the opinion writer, justices have available a variety of means
beyond simple persuasion and personal regard, and they must choose which is
maost likely to produce the desired effect. As Murphy writes, “a justice must
learn not only how to put pressure on his colleagues but how to gauge what
amounts of pressure are sufficient to be ‘effective’ and what amounts will over-
shoot the mark and alienate another judge” (1964, 57). Other than simply joining
the majority opinion, justices in the majority conference coalition may choose to
appear unsure, make suggestions with or without threats, circulate or join a draft
concurrence, or change votes and circulate or join a draft dissent.

One tactic justices regularly use is to inform the justice who drafted the ma-
jority opinion that they are unwilling to join the opinion until subsequent
majority or minarity opinions are circulated. For example, in 1973 Justice Harry
Blackmun responded to a draft opinion that Justice Thurgood Marshall cir-
culated by writing, “I still have trouble with the recirculation of March 27.
[, therefore, shall wait for any dissent, in whaole or in part, that may be forth-
coming” (Blackmun 1973). Because justices who vote with the majority at
conference normally “join [the majority opinion] without waiting for circulation
of the dissent” (Rehnquist 1987, 303), notifying the opinion author that one is
unprepared to join has two effects. First, it signals the author that the justice
might want changes made to the opinion. Indeed, when a justice who initially
supported the majority coalition informs the majority opinion author that he or
she wants to await subsequent developments, the author is likely to accommo-
date that justice by circulating additional drafts of the majority opinion
{Wahlbeck, Spriggs, and Maltzman 1998). Second, it enhances the subsequent
bargaining leverage of the justice. As Murphy explains, “an uncommitted justice
has great bargaining advantages, advantages which a deeply committed justice
might assume by appearing unsure™ (1964, 58).

If a justice wants to express particular problems with the opinion, he or she
may suggest that the opinion author add or delete a phrase, a sentence, or a para-
graph in the opinion. For instance, Justice Stewart wrote Chief Justice Burger 2
memo after Burger circulated a draft opinion in Griggs v. Duke Power Company
(1971): I am still unhappy with the discussion appearing on page 9. . . . Would
you be willing to eliminate the word ‘well’ in the 7th line fram the bottom of
page 9 and to consider the deletion of the last sentence on that page[?]” (Stewart
1971). A suggestion presents the opinion authar with a substantive proposal for
changing the draft majority opinion.

In contrast to a suggestion, justices can try to entice the majority opinion au-
thor to modify his or her opinion by threatening not to join the opinion unless
specific changes are made. For example, Justice Hugo Black, the author of the
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majority opinion in Detroit and Toledo Shore Line v. United Transportation
Union (1969), received the following statement from Justice Patter Stewart: “At
the risk of seeming unreasonably stubborn, [ am still unwilling to join your opin-
ion so long as it contains the view expressed in the phrase ‘over a long period of
time’ in the 6th line on page 12" (Stewart 1969). As Murphy explains, “threats
to change a vote or to write a separate opinion, dissenting or concurring, are the
sanctions generally most available to a justice” {1964, 57).

A justice can also circulate a concurring opinion to express disagreement with
the majority opinion’s legal rationale. There are at least two reasons to write sep-
arately. First, a justice may want to circulate a separate opinion as a way of
affecting the legal principles undergirding the majority opinion. According to
then Iudge Ginsburg, separate opinions “when drafted and circulated among the
judges . . . may provoke clarifications, refinements, modifications in the court’s
opinion” (1990, 143}. In Hawaii v. Standard Oil (1972), Justice Stewart was dis-
satisfied with the draft opinion that Justice Marshall circulated for the Court.
Stewart therefore circulated a concurring opinion that highlighted these differ-
ences. In response, Justice Marshall revised the majority opinion to address
Justice Stewart’s prablems with the case. This led Justice Stewart to reply, “Your
apinion, as recirculated yesterday, resolves my problems with this case, and I am
glad to join it. I shall withdraw my concurring opinion” (Stewart 1972).

If the majority opinion author does naot revise the opinion to reflect a concur-
ring justice’s concerns, 4 concurring opinion can ultimately serve as a sanction
by articulating the flaws in the majority opinion. As Murphy explains, “The two
major sanctions which a justice can use against his colleagues are his vote and
his willingness to write opinions which will attack a doctrine the minority or ma-
jority wishes to see adopted” (1964, 54). Indeed, Justice Powell remarked to
Justice Rehnquist that “[y]our memaorandum does “lean’ rather strongly in favor
of Firestone. . . . As I would like at least to alert our friends in Florida that
some of us here lean the other way on the evidence, I will write a brief concur-
ring opinion” (Powell 1973).

Finally, a justice can circulate or join a dissenting opinion and thus change his
or her vote fram the majority to the minority. Justices sometimes find themselves
in a position in which the dissenting views more closely reflect their position
than the majority opinion. In these instances, justices can respond by circulating
or joining a draft dissenting opinion (Hagle and Spaeth 1991; Maltzman and
Wahlbeck 1996b).

Explaining Justices’ Responses to Majority Opinion Authors

In each case, justices must choose how they will pursue their policy preferences
within the constraints imposed by their colleagues and the decision-making set-
ting. The choice of different replies, moreaver, can result n dissimilar costs or
henefits to a justice. Justices, we argue, are primarily motivated by a concern for
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public policy and want Court outcomes to be as consistent with their policy ab-
jectives as possible (Knight and Epstein 1996; Murphy 1964, Rohde 1972a,
1972h). The course of action that a justice pursues is therefore likely to depend
in part on the implications a particular choice holds for a justice’s ability to suc-
cessfully introduce his or her policy objectives into law. Given that decision
making on the Court is a collaborative enterprise, justices also act strategically,
making decisions based in part on the choices made by their calleagues. Further,
the costs or benefits of a particular choice are shaped by the nature of a given
case and the characteristics of the justices themselves. Justices, in short, pursue
their policy preferences within numerous and often countervailing constraints.

Opinion Distance

The need for a justice to respond to a draft opinion is obviously a function of
the extent to which the majority opinion is acceptable to the justice. As Murphy
suggests,

His [the strategic justice's] initial step would be to examine the situation on the Court. In gen-
cral three sets of conditions may obtain. There may be complete coincidence of interest with
the other justices, or at least with the number of associates he feels is necessary to attain his
aim. Secand, the interests af the other justices, ar a majority of them, may be indifferent to his
abjective. Third, the interests of his colleagues may be in appasition to his own (1964, 37).

If an opinion is acceptable to a justice, there is little need for a justice to push
assertively to change it or to write separately. Indeed, if there is what Murphy
terms a “complete coincidence of interest,” a justice who initially voted with the
majority would be expected to sign the majority opinion as soon as it is circu-
lated. Conversely, when an opinion is distant from the justice’s preferred
position, the justice is not likely to simply join the opinion, but will respond to
move the opinion closer to the justice’s position.

The extent to which a particular opinion reflects a justice’s policy preferences
depends on several factors. Because authors have a disproportionate influence
aver the final opinion, one factor that will determine whether an opinion is ac-
ceptable to a justice is his or her ideological proximity to the author. Second,
although opinion authors have a significant role in developing the final opinion,
they cannot act unilaterally. The author’s choices regarding the opinion’s legal rea-
soning are in part structured by the choices of ather justices {Brenner and Spaeth
1988; Epstein and Knight 1998; Murphy 1964; Rohde and Spaeth 1976; B.
Schwartz 1996, Wahlbeck, Spriggs, and Maltzman 1998). As a result, we expect
a justice will find an opinion more acceptable when the coalition supporting it has
views similar to those of the justice. These relationships lead us ta anticipate:

Hypothesis 1: The closer a justice is ideologically to the majority opinion au-
thov, the less likely the justice will circulate a wait statement, suggestion,
threat, concurrence, or dissent.
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Hypothesis 2: The closer a justice is ideologically to the original majority
coalition, the less likely the justice will circulate a wait statement, suggestion,
threat, concurrence, or dissent.

Colfaborative Decision Making

Decision making on the Court is a collective enterprise among the justices. To
get policy outcomes as close as possible to their own policy positions, justices
must at a minimum consider the choices made by their colleagues (Epstein and
Knight 1998; Murphy 1964; Schubert 1939, chap. 4). Strategic justices will
therefore consider the way in which their choices, in combination with the deci-
sions made by other justices, will result in collective outcomes (Baum 19946).
Decision making on the Court is thus strategic because the consequences of a
justice’s decision are in part a function of the choices made by other justices.'

One important strategic consideration pertains to the size of the majority con-
ference coalition. In order to set precedent, an opinion must be supported by a
majority of the justices an the Court. Thus, when the initial majority coalition is
small, each majority coalition member’s vote is more valuable to the opinion au-
thor (Murphy 1964). According to Chief Justice Rehnquist:

The willingness to accommaodate on the part of the auther of the opinian is often direcily pro-
portianal ta the majority result at conference; if there were only five justices at conference
voting to affinm the decision of the lower court, and ane of those five wishes significant
changes to be made in the draft, the apinion writer is under considerable pressure ta work out
something that will satisfy the critie, in arder to obtain five votes for the opinion (1987, 302).

Thus, justices are less likely to accept opinion language with which they dis-
agree when the original coalition is small. We therefore expect:

Hypothesis 3a: The smaller the majority conference coalition, the more likely
the justice will civculate a wait statement, suggesiion, or threat,

Past research also demonstrates that because justices have more leverage aver
majority opinion authors when the conference coalition is small, authors are
mare likely to accommodate their colleagues’ concerns (Murphy 1964, 65;
Rohde 1972a, 1972b, 1972¢; Wahlbeck, Spriggs, and Maltzman 1998; see Riker
1962; Riker and Niemi 1962). We therefore argue that the conference vote mar-
gin affects the circulation of separate opinions differently than it does the other
type of responses. While justices wha are part of a small majority coalition will
be more likely to, for example, propose a suggestion, they will not be as likely
to take the effort to draft a separate apinion. The reason is simple: if the coali-

"In. this paper, we do not examine ather forms of strategic behavior, such as saphisticated voting.
Sophisticated voting occurs when a justice casts a vote {ar supports a legal doctrine) cantrary to his
or her preferred pasition. To act strategically, justices do not necessarily have to vote contrary to their
palicy preferences; rather, all that is required is that “before making up his mind each agent has to
anticipate what athers are likely to da” (Elster 1986, 7. ¢f. Baum 1994).
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tion is small, then the author is more likely to accommodate a justice’s concerns,
and thus a separate opinion is less necessary. Given the increased likelihood of
accommodation with small conference coalitions, we expect the following:

Hypothesis 3b: The smaller the majority conference coalition, the less likely a
Justice will circulate a draft concurrence or dissent,

Since justices are engaged in long-term interactions with their colleagues, it
seems reasonable to expect that over time they learn to cooperate and engage in
reciprocity, rewarding those who have cooperated with them in the past and pun-
ishing others {see Axelrod 1984; E. Schwartz 1996). Murphy (1964, 52), for
example, argues that a justice can “build up a reservoir of good will for later
use” by joining the majority opinion despite having certain reservations about it.
Justices might also punish colleagues who fail to cooperate with them.
According to Segal and Spaeth (1993, 294-93), Justice O’Connor’s difficulty in
forming majority opinion coalitions {as seen by the frequency with which she
authored plurality opinions) was partially due to her unwillingness to suppress
her concurring opinions, which inclined other justices to cancur when she was
authoring a majority opinion. Given the possibility of tit-for-tat relationships, we
expect:

Hypothesis 4: A justice is move likely to circulate a wait statement, suggestion,
threat, concurrence, or dissent if the majority opinion author has not cooper-
ated with him ov her in the past.

Case Characteristics

The costs or benefits of a particular choice are also a function of characteris-
tics specific to a case. Our first case factor recognizes that not every case is
equally important to the justices (Slotnick 1978). Since the legal doctrine created
in salient cases can have wide-ranging economic, political, and social implica-
tions, justices are likely to be more concerned about such opinions. However, if
a justice views a case as relatively unimpertant, he or she is more likely to resist
paying the personal and workload costs associated with responding to the author.
Chief Justice Warren Burger’s memo to Justice Hugo Black in 1971 about
Black’s opinion in Astrup v. Immigration and Natuvalization Service {1971) il-
lustrates that case salience can affect a justice’s calculations. Burger wrote, “I
do not really agree but the case is narrow and unimportant except to this one
man. . . . I will join up with you in spite of my reservations” (Burger 1971).
Because case importance involves both a legal and palitical dimension (Cook
1993}, we propose two hypotheses:

Hypothesis 5a: The more politically salient a case, the move likely a justice
will circulate a wait statement, suggestion, threat, concurrence, or dissent,
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Hypothesis 5b: The movre legally salient a case, the more likely a justice will
cireulate o wait statement, suggestion, threat, concurrence, or dissent.

The capacity of a majority opinion author to write an opinion that satisfies a
majority of the Court is also a function of case complexity, which relates to the
quantity and difficulty of legal issues and problems raised in a case. If 4 case is
especially complex, we expect the majority apinion author to be less likely to
have crafted a draft opinion that successfully addresses all pertinent concerns of
a justice. Thus, we expect:

Hypothesis 6: The more complex a case, the move likely a justice will civeu-
late a wait statement, suggestion, threat, concurvence, or dissent.

Another factor that might affect the willingness of a justice to challenge the
apinion author is the time available to complete work on a case. Taking an ag-
gressive stance, such as making a threat or writing a concurrence, forces a justice
to incur extra work. Toward the end of a term, justices recognize that workload
pressures ate exacerbated, which may discourage them from taking assertive
stances. This is illustrated in a memo from Justice John Harlan to Chief Justice
Burger in June 1971: “I am glad to join your opinion in each case. If end-of-
Term pressures permit, I may write something in addition” (Harlan 1971). Such
pressures suggest the following relationship:

Hypothesis 7. The closer the end of the Court’s annual term, the less likely
a justice will circulate a wait statement, suggestion, threat, concurvence, or
dissent.

Justice Attributes

Attributes of the justices themselves are also likely to affect the consequences
of a specific response to an opinion author. First, the process of new justices as-
similating to the Court may affect the way they respond to opinion authors® draft
apinions. Political scientists have long speculated that justices take a few years
to develap experience and to become comfortable on the Court (Hagle 1993;
Howard 1968). This process of adjustment may, for example, cause justices to
avoid conflict and take more neutral stances, vote more moderately, or vote in
somewhat unstable patterns {Howard 1968; Snyder 1958; Ulmer 1959; Walker,
Epstein, and Dixon 1988, Waod et al. 1998). If “freshmen” justices are more
deferential, then we expect the following:

Hypothesis 8: Justices will be less likely to circulate a wait statement, sugges-
tion, threat, concurrence, ov dissent when they are new to the bench than later
in their careers.

In addition, the chief justice occupies a leadership role that may influence his
willingness to respond to majority opinion authors. For example, he assigns
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majority opinions when in the majority, presides over conference discussions,
speaks and votes first at conference, and handles the Court’s administration
(Danelski 1968). These powers place chief justices in a position to influence var-
ious aspects of decision making, and as Ulmer argues, they therefore “have some
unique reasons for discouraging conflict in the Courts and avoiding the dissent-
ing pasition generally in casting their individual votes™ (1986, 51). We thus
expect that:

Hypothesis 9: The chief justice will be less likely than other justices to cireu-
late a wait statement, suggestion, threat, concurrence, or dissent.

The amount of outstanding work a justice has is also likely to affect his or her
responses to the majority opinion author. Given that the chief justice takes a jus-
tice's workload into consideration when making opinion assignments {especially
as the Court approaches the end of a term), justices themselves likely do not con-
sider workload considerations to be trivial (Maltzman and Wahlbeck 1996a,
1996b). A memo from Justice Black to Justice Brennan illustrates the impor-
tance of warkload considerations in justices’ choices. Black wrate, “I voted to
reverse these cases and uphold the ICC's action. . . . [ have decided to acqui-
esce in your opinion and judgment unless someone else decides to write in
opposition” (Black 1970). Black was willing to dissent only if someone else
would incur the costs associated with writing a dissent.

Hypothesis 10: A justice with a heavy workload s movre likely to simply join
an opinion and less likely to civculate a wait statement, suggestion, threat,
concurrence, or dissent.

Data and Methods

To test these hypotheses, we examined the first response that each majority
conference coalition justice made to the majority opinion author in each of the
2,265 cases decided during the Burger Court {1969-85 terms).* Because the ap-
tions available to the majority opinion author systematically differ from those of
other justices, we excluded the justice who was assigned the majority opinion
from the analysis. This approach produced 12,562 observations. We model the
first response of each justice to the majority opinion author’s draft opinion be-
cause this initial response clearly articulates a justice’s attempt to shape the draft
opinian. Moreaver, mast justices (80.4%) only adapt one response and thus their
initial position in a case represents their only interaction with the author

*We therefore included all full signed, per curiam, ot plurality opinions decided during this time
periad, as found in Spaeth 1994, Alsa, if more than ane justice circulated a majority apinion, we
treated the final opinion author as the majorify opinion author. Tn 49 of the 2,265 cases included in
aur analysis, mare than one justice circulated a majority apinion draft. In most of these cases, this
oceurred because of a shift in the majority. This means that for these cases the justices agreeing with
the final author's fosition at conference are treated as majority coalition justices.
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Because a justice’s initial position also affects his or her final case decision, we
discuss below the subsequent actions taken by the justices and how they relate to
their initial bargaining position.

QOur dependent variable for justices™ first responses to authors contains six
categories: join majority opinion; circulate a wait statement; make a sugges-
tion; articulate a threat; circulate or join a draft concurring opinion; circulate
ot join a draft dissenting opinion. Since our dependent variable is nominal with
multiple categories, the appropriate estimator is multinomial logit (Aldrich and
Nelson 1984; Greene 1993; Maddala 1983). This technique estimates the
likelihoad that a response will be chosen compared to another alternative,
which serves as a base, and it therefare yields five sets of estimates. Since we
use “join majority™ as the madel’s baseline, the estimates for each type of re-
sponse capture a justice’s tendency to criticize the majority opinion. rather than
join it.

To determine whether a justice initially voted with the majority, we relied
upon the docket sheets maintained by Justice William Brennan.* To determine
whether a justice informed the majority opinion author that he or she intended to
wait,’ made a suggestion,® made a threat, or circulated or joined either a concur-
rence or 2 dissent,” we used the detailed circulation records that Justice Brennan
maintained.®

Justice Brennan's circulation records provide a comprehensive list of all opin-
lon drafts, and letters and memoranda written by any member of the Court and
circulated to the conference. Since the Burger Court, justices have exchanged
their views almost exclusively in writing (B. Schwartz 19964, 7). Thus, justices
make suggestions, threats, or announce positions to the opinion author in a let-

* Also, as each aof the justices in these data appears repeatedly over time, it is therefore possible
that the residual for a particular justice’s decision in one case is correlated with the residual for that
Justice in anather case {see Stimsan 1985). We control for correlated errors by using the robust vari-
ance estimator, which relaxes the independence assumptian (White 1930).

*The justices’ dacket boaks, atd especially Justice Brennan’s, provide a highly reliable record of
haw justices voted at the initial conference on a case's merits (Maltzman and Wahlbeck 1996¢).

*We coded majority coalition justices as waiting if they sent the majority opinion authar a letter
stating that they were waiting for other opinions, subsequent drafts, and the like.

STf a majority conference coalition justice sent a letter that confained a suggestion about how te
change the majority opinion, we coded that justice as having made a suggestion. If the letter explic-
itly made a suggestion a condition for joining the opinion or threatened to join anather opinion. if a
suggestion was not followed, we coded the justice as having made a threat.

" Majority coalition justices’ actions were caded as caneurrence if they did not announce that they
were dissenting and circulated or joined a concurrence, an opinion concurring in part/dissenting in
part, or an. opinion simply labeled a separate opinion. We coded justices as dissenting if, according
ta Brennan's records, they either circulated or joined a draft dissent.

¥To assess the reliahility of our coding of Bremnan’s sheets, a set of coders independently coded
twa randomly selected terms from Brennan’s cireulation records (& = 1,585). The coder interagree-
ment for the dependent variable in this study was 97.8%. The kappa statistic of .94 indicates that this
intercader agreement is significantly greater than wauld be expected by chance.
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ter, and copies of these letters are usually sent to the entire conference (Powell
1980, 455; Rehnquist 1987, 302).° For each case, Brennan’s staff recorded all of
this information for him on a circulation sheet. To confirm the accuracy of the
circulation sheets, we randomly selected one term and examined the extent to
which Brennan’s sheets comported with the memos and draft opinions contained
in his case files. Our test indicates that Brennan’s circulation sheets accurately
itemize the documents cantained in his case files.'”

Our data on justices’ bargaining, however, may be underinclusive since they
do not include “private” memos—that is, memos circulated between twao or more
justices but not sent to the entire conference. Our comparison of Brennan’s cic-
culation record with the content of his case files revealed that there are very few
private memaos. Indeed, of 2,091 documents, there are only 12 items (0.6%) of
private correspondence sent from or received by Justice Brennan, ' Mare impor-
tantly, our coding of the justices’ first respanses to the majority opinion would be
affectgd by only 2 of these 12 private memos (0.3%) in our randomly selected
term.

Independent Variables

AUTHOR DISTANCE. We calculated an issue-specific compatibility score between
the author and each justice in the majority conference coalition for every case.
This score is determined by using original conference data, Spaeth’s (1994} 12
substantive value groups, and the percentage of cases in which each justice voted

?Thus, we are not overly concerned that we are missing bargaining that occurred over the tele-
phone or face-ta-face. Memos in Brennan’s case files suggest that justices during the Burger Court
followed up any such communication with a written letier.

"We coded all memos and draft apinions from Brennans case files for one randomly selected
term. Of the 2,091 documents that we identify from the circulation records or case files, $6.4% of
them were found in both sources; 144 items (6.9%) were missing from the case file but included on
the eirculation sheet. These items were generally a draft opimion ar a justice’s “join™ of an opinion.
Because our data are taken from the eirculation records, these items are included in our analysis. A
tatal of 140 documents (6.7%) were contained in the case files, but excluded from the eirculation
records. While these data are not included in our analysis, it is important to note that these docu-
ments generally related to administrative matters, such as a justice being “out” in a case, holding a
case pending another decision, or reassigning a case. Memas missing from the circulation sheets are
generally nonbargaining in nature. The circulation sheets are the best source of information about the
bargaining process that is currently avajlable.

" &cholars cannat obtain all private memoranda that have been circulated by the justices since the
papers of all justices serving during this period are not available. It would be inadvisable to use the
private memos contained in the available papers of Justices Douglas, Brennan, Marshall, and Powell
since they anly include memaos sent either to or from these justices, and thus their use would produce
a biased set of private memaos.

"2 The remaining 10 private memas pertain to written dissents or concwrrences, were circulated by
the apinion. author, or were administrative. One of the private memaos was a threat, but it was not the
justice’s first response.
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for the liberal outcome (Epstein et al. 1994, table 6-1)."" The score is computed
by taking the absolute value of the difference between the justice’s value-specific
liberalism and the majority opinion author’s liberalism.** Thus, if the justice’s
idealogy is identical to the authar’s, the author distance is zera. The more distant
the justice is from the majority opinion author, the higher the score.

COALITION DISTANCE. We calculated the absolute difference between the justice’
issue-specific ideology and the conference coalitions mean ideology (excluding
the author). This score is based upon the 12 substantive value groups identified
by Spaeth (1994). For each of these 12 areas, we calculated the percentage of
cases in which each justice voted for the liberal outcome (Epstein et al. 1994,
table 6-1). Greater ideological distance between the justice and the canference
coalition’s ideology produces a larger positive score.

WINNING MARGIN. Using the original docket books of Justice Brennan, we identi-
fied the vote of each justice and calculated the size of the winning conference
coalition. Specifically, to measure the conference margin, we subtracted the
number of votes needed to form a winning coalition from the number of justices
who voted with the author.!®

COOPERATION. To measure the degree of previous cooperation between a justice
and the author, we calculated the percentage of time that the author joined a sep-

1 Spaeth (1994) identified 13 value groups, which represent hroad issue areas {e.g., eriminal pro-
cedure, civil rights, federalism). His 13th group consists of miscellaneous cases. Of the 2,307 cases
where an assignment was made or a signed apinian released during the Burger Court, 10 were placed
by Spacth in the 13th category. Because of the ambiguous nature of this value area, we dropped from
our analysis these 10 cases. We also dropped twa cases that are not included by Spaeth (1994) he-
cause, although they were argued and drafts were circulated, the cases were rescheduled for argument
the following term and no opinion was released. For 153 of the 2,265 cases included in our study,
Spaeth attributed the case to twa of the value categories. In these instances, we assumed that each
Justice’s ideological scare was the average of the two value areas. We dropped four additional cases
because the majority apinion author was the only justice who supparted a particular disposition.
Also, if the Court released a per curiam opinion, then we determined who authored it by using the
apinmian assignment sheets circulated hy the chief justice.

' Although some have suggested that justices' preferences will vary with case facts and issue at-
eas (see Rohde and Spaeth 1976), we think the loss of generalizability that occurs when one selects
a narrow issue area, as is necessary to identify relevant case facts, is not warth the minimal gain in
measurement accuracy. Ultimately, we believe that aggregate voting patterns adequately reflect the
justices' preferences in an issue domain.

In four cases, the opinian was written by a three-justice team. In these cases, we used the median
justice’s ideology for the author. We also used this corrective in creating our Coaperation variahle for
these four cases.

'5There were several cases in which there was no clear majority supporting one position at con-
ference. For mstance, 1n 105 cases, only a plurality favored the dominant position, the Court was
equally divided, or the assigned author was a member of the conference minarity. In these cases, the
margin variable teok on a negative value ta reflect the author’s need to attraet additional votes before
gaining a majority, '
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arate opinion written by the justice in the previous term.'® The number of sepa-
rate opinions written by each justice and the number of those separate opinions
that the author joined is drawn from Spaeth (1994). Te purge our measure of co-
aperation of idealogical compatibility between justices, we regressed the
percentage of time the author joined another justice’s separate opinions on their
ideological distance. We then used the residual from this regression as our mea-
sure of cooperation.

POLITICAL SALIENCE., We used the United States Supreme Court Data Base—
Phase 2 (Gibsan 1997) to ascertain the number of amicus curiae briefs filed in
each case. We then created a dichotomous variable that assumes the value of ane
if the case contains at least 1.65 standard deviations more amicus briefs than the
average number of briefs filed in all cases that term.'”

LEGAL SALIENCE. To measure this concept, we determined (using Spaeth 1994)
whether an opinion overturned precedent or declared a state or federal law un-
constitutional. If a case overruled ane or more of the Caurt’s own precedents or
overturned a piece of state or federal legislation, we caded the case as 1.

CASE COMPLEXITY. Although numerous measures of case complexity exist, none
fully captures the concept. Thus, we measured case complexity by combining
two indicators, bath of which were derived from Spaeth (1994} the number of
issues raised by the case and the number of legal provisions relevant to a case.
Factor analysis of these twa indicators produced a single factor with an eigen-
value greater than one. We adopted each case’s factor score as the measure of
complexity.,

END OF TERM. We used a March 1 demarcation to mark the end of the term. If
the first draft of the majority opinion was released after March 1, it was coded as
1; atherwise 0. To determine the day the first draft of an opinion was released,
we used Justice Brennan’s circulation records.

FRESHMAN. Any justice who had served less than two full years when oral argu-
ment was heard was coded as 1, otherwise (. For our purposes, service time
began on the day on which the oath of office was administered (Epstein et al.
1994, table 5-2).

CHIEF JUSTICE. We caded Chief Justice Burger as 1 and other justices as 0.

YWe use joinder of separate opinions, rather than interagreement scores or joining of majonty
opinions, because they evidence cooperative behavior. Justices who prefer to coneur ar dissent can
easily write thelr own apinion expressing their own reasons for disagreeing with the majority, but
they instead ccordinate their effarts. Alternative measures do not necessarily evidence coaperation.

" Since the amount of amicus participation has grown substantially over the past 25 vears (Epstein
1993), we utilized term-specific mean and standard deviation.
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WORKLOAD. The measure of each justice’s workload is the number of majority
opinions on which he or she was working on the day the first draft of the major-
ity opinion was released. If an author had not yet circulated the final draft of an
apinion, we assumed that he or she was working on the apinion.'®

Resulis

Conference majaority justices’ initial responses to the majority opinion authar
ranged from joining the majority opinion to circulating a draft dissent. Most
(80.5%) justices’ first action was to join the majority opinion. Only 2.8% of jus-
tices announced their intention to wait, a signal to the author that a draft opinion
is unsatisfactory. Justices also made suggestions and threats to the opinion au-
thor in, respectively, 2.7% and 2.0% of their initial responses. Finally, 9.7% and
2.3% of justices circulated draft cancurrences and dissents, respectively, as their
first response to the author’s draft opinion. Approximately 20.3% of cases, more-
aver, contained a suggestion or a threat from a member of the conference
majority, and 13.2% of cases inciuded a wait statement. In 58.8% of the cases,
the majority opinion author received a response other than a join of the majority
opinion from at least one member of the conference majority."?

Table 1 reports the results of a multinomial logit model of each majority con-
ference coalition justice’s initial response to the majority opinion author. The
statistically significant chi-square test statistic indicates that we can reject the null
hypaothesis that all the independent variables jointly have no effect. The model
also correctly predicts 80.5% of justices’ responses to majority opinjon authors,
for a 42.7% reduction of error aver a null model of random assignment of the
justices to each of the responses.”® As evident, the statistical analysis supports

Y We determined the date of the final draft from Justice Brennan’s circulation recards, which con-
tain, among other information, the dates on which all majority epinion drafts are circulated.

'"The presence of bargaining memos in these data are suppressed for three reasons. First, and mast
important, they may he suppressed by apinion authers’ preemptive accommadation of colleagues’
concerns. That is, authors may accommodate other justices' concerns, as articulated at conference, in
the first drafi of an opinion and thus reduce their incentive to criticize the draft (see Spriggs,
Wahlbeck, and Maltzman 1998). Second, Brennan’s circulation records do not include “private”
memos, which likely results in undercounting the amount of bargaining. Finally, these data only in-
clude responses by members of the majority conference coalition.

2 %e use tau, rather than lambda, as our proportional-reduction-of-error statistic. Goodman and
Kruskal’s tau is preferable to lambda, which simply compares the number of prediction errors from
the model with the number of errors that would result from always predicting the modal category.
Goodman and Kruskal’s tau accounts for the distribution of cases across categories by computing ex-
pected errors that would result from randomly assigning cases to the different categories (Sigelman
1984, 78-79). Since we are interested in explaining ali six categories of the dependent variable, we
chose to use tau. Had we used lambda, however, the PRE would equal zero. We hasten to note, re-
gardless of which approach we adapt, our coefficients are mare impartant than the goadness-of-fit
statistic. As King {1991} notes, the principal concern of most statistical analyses is estimating causal
effects and thus goodness-of-fit is of secondary importance.
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our contention that justices’ respanses ta apinion authars result from a variety of
factors affecting the consequences of a choice. !

Our first set of hypotheses pertains to the extent to which a draft opinion com-
ports with a justice’s palicy preferences. The statistically significant coefficients
for Author Distance and Cpalition Distance confirm that justices are more
likely to respond to the author if they disagree with an opinion draft (as mea-
sured by ideological distance). Justices are mare likely to adopt any type of
response, rather than simply join the opinion, the more ideologically distant they
are from the opinion author. They are also more likely to either concur or dissent
the farther they are ideologically from the majority conference coalition. For ex-
ample, when a justice is ideologically distant from, as opposed to aligned with,
the majority opinion author, the likelihood that he or she will either choose to
wait, make a suggestion, or articulate a threat increases by 160.0%, 327.7%, and
751.6%, respectively.”” A similar pattern holds for ideological distance from the
majarity coalition: the occurrence of either concurrences or dissents increases by
58.6% and 2,206%, respectively, when a justice is distant from, rather than
aligned with, the majority coalitian.

We also argue that due to the collaborative decision-making setting on the
Court justices make decisions in part based on the choices of their colleagues.
According to Hypothesis 3, majority coalition members’ reactions to the author
vary inversely with the size of the canference coalition. The Winning Margin
coefficient is significant for only aone type of respanse, wait statements, and thus
we find only minimal support for this hypothesis.’® The simulation shows that
when the majority coalition is minimum winning, compared to a surplus of four

2 The results for wait staternents, suggestions, threats, and cancurrences da not change if we drop
the dissent category from the dependent variable

2 8ince multinomial logit estimates are nat readily interpratable, we caleulated the relative impact
of each statistically significant variable while holding constant for all other factors at their means.
These calculations indicate how each factor influences the prapartion. of justices’ choices that fall
inta each tactie categary. The Author Distance value for a justice who is “aligned” with the author
equals 0. This would occur if the authar and the justice were perfectly aligned. To ascertain the sub-
stantive impact of a justice being “ideologically distant” from the apinian author, we set the duthor
Distance score at 78.1_ This is the largest score that exists. The figures for the “aligned™ and “dis-
tant” Coafition Distance measures were set at 0 and 52.02, respectively. These are the smallest and
largest Caalition Distance scores that exist. The values for Cooperation were set at the lowest and
highest observed values of —.16 and .84. For Case Complexity, the complexity score was alterna-
tively set at the highest complexity score for any of the 2,265 cases in our dataset (factor value of
6.89). This is campared to the “easy" case simulation where we set the complexity score at —.53, the
minimum observed factor values.

In our discussion, we repart the percent change in the likelithood of a particular tactic given two
characteristics. For instance, the likelihood of a suggestion when the justice is ideologically aligned
with the authar is | .66%, as compared to 7.10% when the justice is ideologically distant from. the au-
thar. We take the difference between the twa likelihoods (5.44%) and divide it by the likelihoad of a
suggestion from an idealogically aligned justice {1.66%). Thus, the impact of idealogical proximity
to the author on the prabability of issuing a suggestion is 327.7%.

HyWe also tested for an interaction effect between Aurhor Distance and Margin, finding that no
such relationship existed.
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vates in a 9-0 conference vate, 4 justice is 68.3% more likely to wait. Hypothesis
3b, that justices are less likely ta concur or dissent when the conference major-
ity is small, is not supported by the data. Hypothesis 4 argues that justices
engage in tit-for-tat behavior, rewarding authors who have cooperated with them
in the past and sanctioning others. The coefficients for Cooperation show that
justices are less likely ta express any type of disagreement, rather than jain the
majority, if the author had previously cooperated with them. The likelihood that
a justice issues either a suggestion or a threat, for instance, is 2.5 and 11.] times
smaller, respectively, if an author had been entirely coaperative as opposed to
uniformly uncooperative in the past.

The third set of factars taps the influence of case characteristics. We hypothe-
size that, due to policy-based considerations, justices will issue bargaining
statements when cases are more salient. The results for Political Salience and
Legal Salience generally support Hypothesis 5. Political Salience increases the
accurrence of justices making suggestions, articulating threats, or circulating
draft concurrences by 78.9%, 42.2%, and 51.5%, respectively. Legal Salience
leads to a 44.3% increase in concurrences but has no influence on other types of
responses. Consistent with Hypothesis 6, case complexity also somewhat affects
a justice’s response to the opinion author. Justices were much mare likely to ei-
ther circulate cancurrences or dissents as their initial action in complex cases;
the frequency of these actions increased by 68.3% and 216.0%, respectively. The
approach of the end of the Court’s annual term, moreover, decreases 3 justice’s
tendency to wait or make suggestions by 61.2% and 24.2%, respectively, but it
has no effect on the ather types of responses.**

Finally, we argue that attributes of justices affect their respanses to majority
apinion drafts. Hypathesis 8 concerns the initial responses of freshmen justices.
We find no support for the notion that justices’ choices differ when they are
freshmen than later in their careers. Additionally, Chief Justice Burger was less
likely to adopt any type of critical initial response than his colleagues. The like-
lihood of the chief waiting, making a suggestion, or proposing a threat, rather
than joining the majority opinion, decreases, respectively, by 113.5%, 83.9%,
and 62.7%. The size of a justice’s warkload influences only two types of re-
sponses, the circulation of concurrences and dissents. If justices are working on
15 majority opinion drafts (as opposed to 0), their circulation of either concur-
rences ar dissents decreases by 71.9% and 174.4%, respectively.

Justices’ Subsequent Responses

The above model explains a justice’ initial response to the majority opinion
author’s draft opinion for the Court, but justices occasionally make more than

4 This result does not change if we instead measure the End of Term twa djfTerent ways, either as
an indicator variahle far eases in which the first draft af the majarity apinion was released after April
1 ar as a continuous variable representing the number of days from the day the first draft was released
until July 1.
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ane response to the author. During this time period, 19.6% of the justices
adopted multiple tacties in a single case. Thus, we briefly explore the sequenc-
ing of subsequent responses. Over 91.1% of justices’ subsequent responses
take one of two forms: they either circulated or joined concurring or dissent-
ing opinion drafts or they joined a subsequent draft of the majority opinion.
In addition, very few justices articulated mare than two responses to the
author in a single case, and most of these actions consisted of multiple drafis
of separate apinions—7.4%, 3.1%, and 1.4% of justices, respectively, made
three, four, or five responses to the author. By examining the sequencing of
justices’ responses, we can provide additional leverage on the opinion-writing
process.

We first examine the extent to which justices stake out an initial position and
then join the majority opinion. Of the 2,463 times that justices made a second re-
sponse to the author, 40.5% of them joined the majority opinion. Justices whose
first action was either a suggestion or a threat, for instance, joined the majority
opinion 59.9% and 42.9% of the time, respectively, in their second actions.
Justices who first announced that they were awaiting subsequent developments
joined less often, doing so in 35.8% of their secand respanses. Of thase justices
who concurred in the first round and then articulated a subsequent response,
17.5% actually joined the majority opinion. We suspect that the causal mecha-
nism at work is the process of accommodation, with justices joining the majority
opinion because the author has, at least to some extent, altered the majority opin-
ion in keeping with their concerns.

The other dominant pattern in the data involves the movement from a first re-
sponse that expressed some level of disagreement with the majority opinion to
circulating or joining a concurring or dissenting opinion. draft. Justices whose
first respanse was to wait concurred as their second action 36.7% of the time. Of
those justices who proposed a suggestion or articulated a threat, 21.3% and
21.0%, respectively, concurred in their second reaction to the author. Though a
less frequent accurrence, justices occasionally switched their conference votes
and circulated or joined a draft dissent. Of the justices who waited in their first
response, 19.5% dissented in their second ane. Only 2.6% of justices making a
suggestion or a threat as their first response then dissented as their second action.
As one would expect, justices also circulated second drafis of separate opinions
as their second response: of those justices making a second respanse, those who
either concurred or dissented in their first response also concurred or dissented
in their second ane 81.9% of the time, These data therefore suggest that justices
who decided to wait as their initial response tended to have more far-reaching
concerns than those who made suggestions or threats, given that the latter jus-
tices subsequently joined the majority apinion more frequently. It also seems
likely that those justices who circulated a separate opinion were accommodated
less often by the author since their incidence of joining the majority was lower
than for other justices.
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Conclusion

Because opinions contain legal rules that provide guidelines to lower courts
and to parties beyond those directly involved in a particular case, justices of the
Caurt attempt to influence the final shape of majority opinions-often, according
to the evidence considered here, guided by their policy abjectives. Although ma-
Jjority coalition justices regularly refrain from joining the first draft of the Court’s
apinion, it is important to recognize that 80.5% of all first responses are simple
“joins.” We suspect that this occurs, in part, due to preemptive accommodation
by apinion authors, in which the author accommaodates a justice’s concern in the
first draft of the opinion and thus decreases a justice’s incentive to reply (see
Spriggs, Wahlbeck, and Maltzman 1998). Yet, despite their relative infrequency
at the individual justice level, in 58.8% of cases members of the majority con-
ference coalition bargained with the opinion author.

Mare importantly, our statistical results suggest that justices understand that
their choices can entail different costs and benefits, and they make choices based
on the implication the choices have for securing their policy objectives. Justices’
responses to opinion drafis therefore result from their ideological distance from
the opinion as well as the strategic environment of a case, including the size of
the conference coalition and the author’s past level of cooperation with them.
Justices’ calculations about appropriate tactics are also tempered by the nature of
any given case and the justices’ own skills and talents—such as the relative im-
portance and complexity of a case and the amount of time justices are able to
comumit to taking on new writing assignments. Qur results therefore suggest that
justices are indeed rational actors—systematically making judgments about the
most efficacious tactic to secure favored outcomes.

Students of judicial politics have largely come to embrace the power of the at-
titudinal model to explain the final votes cast by Supremme Court justices. There
is a striking predictability of justices® voting behavior based on their ideological
preferences. This study of justices’ tactics in responding to draft opinions adds a
new dimension to our portrait of the justices as predictably rational actors seek-
ing to secure their favored palicy outcomes. Justices, however, are not simply
driven by their attitudes: they appear to be highly strategic political actors in that
their responses to their colleagues are shaped by preferences but constrained as
well by tactical considerations endemic to the bench.

Manuscript submitted 4 April 1997
Final manuscript veceived 12 November 1997
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